
 

 

 

 

 

 

 

30 November 2016 

 

Attention: Greg Daniels and Siqhamo Ntola 

Cullinan & Associates 

 

 

RE: Response to comments received on the Amended Final BAR - November 2016. 

 

Below please find our response to the concerns and objections raised by yourselves on 

behalf of Pansy Cove Body Corporate. 

 

Pansy Cove objection - dated 16 November 2016 - received from Cullinan & Associates 

on behalf of the Pansy Cove Sectional Title Scheme Body Corporate - trustee Pieter 

Swanepoel.  
 

 

1. Error in law - compensation for their loss of property rights - The objectors are in 

disagreement with the EAP's view that the applicants property rights would be infringed 

should they not be permitted to construct in accordance with their approval -  

 

Response - The objectors are of the view that the applicants purchased the property 

without all the required rights being in place.  This is an incorrect fact and is 

misleading.   

 

The property was purchased and formed part of the same development of which 

Pansy Cove (the objectors) formed part.  The Pansy Cove development approval 

and the Pansy Villas development approval were linked and there is a contractual 

agreement between the two parties limiting Pansy Villas to 22 units with a specific 

height restriction etc.   

 

All the necessary approvals were in place for Pansy Cove and Pansy Villas as well as 

the remainder of the Diaz Beach development, of which the rights have been 

exercised and development commenced.  

 

The rezoning o General Residential is in place and consent use for 22 units is 

approved and cannot lapse. 

 

The document "legal summary of rights Appendix J" included in the Final BAR by 

Stadler and Swart clearly sets out the property rights which were not subject to 

Environmental Authorisation at the time and which were fully approved.  The EA 

issued by DEADP indicates that failure to exercise their right to property would 

require compensation.  

 

Stadler and Swart's response clearly sets out the established property rights and 

constitutional rights and right to compensation.  
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2. Independence of the specialist - The objectors are concerned that the declaration of 

independence by Prof R Lubke has not been signed. 

Response - the signed copy forms part of the final submission to DEADP.  

 

3. Road construction - The objectors are of the opinion that the impact of road construction is 

not considered and that this will destroy vegetation.  

Response - the road construction has already been considered and evaluated and 

approved by DEADP and is therefore not a requirement to consider it again in this 

report.  Despite this fact it is considered in terms of construction impacts.   

 

4. Unit design on timber supports - The objectors are of the view that the design on timber stilts 

is not viable, due to the shading effect of the units on the underlying vegetation.  

Response - The raising of the units onto timber supports as an alternative to 

conventional concrete / brick foundations and a solid structure is to allow "dune 

processes"  to continue unhindered.  This applies to the movement of sand within the 

area below the homes - sand will be able to move unobstructed under the units.  

Vegetated dune areas will remain between the units themselves, between the units 

and the high water mark of the sea within the 25m setback line and to a lesser 

extent will extend under the units.  

 

5. Impact on Biodiversity - The objectors are of the view that the impact on Biodiversity has 

not been assessed.  

Response - there is a full report (Appendix G August 2012 Eden GIS specialist report) 

detailing the history of the dune field in its entirety giving a full account of the system 

that was previously in existence on site and which has been totally destroyed 

through the historic development of the entire Diaz Beach development.  

 

There is a report (Appendix G Feb 2010 on the conservation significance of the 

Dunes) and there is a full updated specialist report on the impact of the 

development on the dune system produced by a coastal dune specialist(Appendix 

G July 2016).   

 

6. Movement of sand - The objectors are of the view that there will be excessive movement of 

sand for the construction of the units (and road) and that this has not been assessed.  

Response - the construction of the road is not taken into account as this is already 

approved - although it is a cut to fill operation so no sand is anticipated to be 

removed from site.    

 

The construction of the units is specified in the reports as requiring hand excavation 

for the placement of the timber supports.  In practicality this means that there will be 

movement of sand digging out a hole in which to place a timber support and that 

this will then be closed again around the pole. This is considered in the assessment in 

terms of construction phased impacts.  When the construction is complete the area 

will be rehabilitated.  

  

7. Availability of specialist reports - The objectors are of the view that the Specialist report by 

Prof Lubke has not been made available to the I&APs but that it has been submitted with 

the Amended Final BAR. 

Response  - please note that Appendix G contains all the specialist reports and has 

done so from the beginning of this EIA process (2012).  The I&APs have had 

opportunity to view and comment on every specialist report including that of Prof 
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Lubke on numerous occasions at every stage of the process including and not 

limited to the final comment period on the Amended Final BAR.   

 

Please note that this report was updated in July 2016  in order to include assessment 

of the revised alternative design of the units and this updated report provided 

together with all the other updated and original reports.  All I&APs were provided the 

opportunity to comment on the Amended Final BAR with all its annexures.  The 

comment and response report is sent to all I&APs for information.  

 

8. Coastal Setback line - The objectors are of the view that the coastal protection zone 

principles are not being considered with the 25m setback line from the high water mark 

and that they are of the opinion that the property is close to the high water mark and falls 

within a high risk area and that no development should take place.  

Response - the risk of the property from coastal erosion has been thoroughly 

considered and assessed and the full report is contained in the Appendix G 

Specialist report.  The findings of the Coastal Engineer appointed to specifically 

evaluate the risk was that the units are NOT in a risk area and that the 25m setback 

applied is sufficient.   

 

The property does not fall within the Coastal Protection Zone as indicated above.  

 

With all due respect the assessment of the specialists need to be considered over 

the unsubstantiated views of a legal representative with no specialist knowledge 

representing the property owners who have a vested interest in trying to prevent 

development on their neighbouring property between themselves and the sea.  

 

9. Time periods - The objectors are of the opinion that the EAP did not submit motivation to 

the department regarding the delays in the final submission of the Amended Final BAR in 

relation to the 6 month requirement on lapsing of the application. They question DEADP's 

ability to extend the time period based on motivation. 

Response - All necessary motivations were submitted to the department and DEADP 

accepted the dates accordingly with the final submission of the Amended BAR with 

comments and responses by the 30th November 2016.  DEADP are within their 

mandate to extend the time period as they have done and consider the 

application. 

 

10. Proposed layout of units - The objectors are of the view that Prof Lubke has undertaken a 

visual impact assessment for which he is not qualified.   

Response - There is no visual impact assessment made as part of this EIA process. The 

owners of Pansy Villas, in an attempt to try engage with the owners of Pansy Cove 

have had a 3D digital model made of their proposed design based on the 

architects plans and under the guidance of the architect (See Appendix B of the 

Amended Final BAR).   

 

It was requested on numerous occasions through the Trustees of Pansy Cove for a 

meeting to be arranged where Pansy Villas could present this model to the residents 

and owners of Pansy Cove.  These repeated requested have never been passed on 

to the residents and it is clear that the owners at Pansy Cove are still unaware of the 

request to meet with them to show them the proposed development and the 

architectural design - all done with an effort to reduce any possible visual impact on 

the units behind.   

 



Comment and Response Cullinan & Associates Pansy Cove  

 

 

HilLand Environmental 

The fact that Prof Lubke, as a dune specialist, who understands profiles and sight 

lines, makes a single comment on the visibility of the units from the Pansy Cove 

development behind them, does not constitute a visual impact assessment. 
" Because of the lower position of the site I believe that the units will not obtrude into 

the view of the flats located behind."  (final bullet point on page 9) 

 

This statement is clearly supported by both the visual 3D model and by the 

imposition in the contractual agreement between Pansy Cove and Pansy Villas for a 

4.2m height restriction on the units.  

 

 

 

11. Road Construction - The objectors are of the view that the Amended FBAR is silent on the 

impact of the road construction. They are concerned about the use of machinery, the 

impact on health and wellbeing of their residents during construction of the road and units 

and feels that these have not been addressed in relation to noise and odours.  

Response - although the road is already approved and has an EA and an EMPr that 

determined the impact of construction and its mitigation, the Amended FBAR still 

considers the road construction in the assessment.   

 

Please note that all construction phase impacts have been included and addressed 

and the road is specifically mentioned in these.  

 

Noise will be expected during construction and this is recommended to remain 

within normal building construction times and not on weekends or public holidays.  

The EMPr specifically indicates the working hours and the requirements in terms of 

the Occupational Health and Safety Act.   

 

The entire work area will be demarcated with temporary fencing to prevent 

unauthorised access into a worksite due to the potential safety issue relating to non-

working persons. Access to the construction site by any members of the public will 

be controlled for their health and wellbeing.  

 

Beach access will be restricted to the servitude which will be cordoned off at all 

times to prevent access into other areas of the work site.  

 

 

12. Road Construction - The objectors are of the view that the stability of the Pansy Cove fence 

or tower blocks on floating foundations have not been considered.   

Response - again the road is already authorised.  Work on the property may affect a 

fence which is on a common boundary, as the erection of the fence by Pansy Cove 

also required work on and impacted on the Pansy Villas property.  As such a small 

retaining wall is proposed adjacent to the boundary fence to protect the fence. As 

indicated below it may be necessary to remove the common boundary fence 

during construction and then restore it.   

 

The compaction work for the road layers will improve the stability of any structures 

located behind on the adjacent property.  The design of the floating foundations of 

the tower blocks was undertaken with the full knowledge that a road and 22 units 

would be constructed on the Pansy Villas property and accordingly should have 

taken this into account.  The question is answered by Royal Haskoning DHV 

engineering in order to add additional clarity to the situation.  
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Royal Haskoning DHV Engineers have the following to add: "The proposed retaining 
wall is 1 m high. The fence will have to be propped during construction of the retaining wall 

or in a worst case scenario the fence may have to be taken down before and rebuilt after 

construction of the retaining wall. 

 

As for the tower block foundations, the wall is too low and too far from the building to have 

any effect. The foundation loads from the buildings spread at an angle of 45 degrees from 

the bottom of the foundation level. The bottom of the foundations are at least 600 mm 

below ground level. For the retaining wall to have any effect on the building foundations, the 

building should then be closer than 400 mm to the retaining wall, which is not the case. The 

buildings are ±5 m from the boundary which means that the proposed retaining wall will 

have no influence on the building foundations."  

 

13. Road construction levels - The objectors are of the view that there is some alternative 

motivation for the level of the road being lowered by a metre.  

Response - Please note that the height restriction of the units as viewed from Pansy 

Cove was set in a contractual agreement between the two parties before the tower 

blocks were built.  This determines a fixed height above which the units are not 

permitted to extend so no changes to the level of the road will impact on this height 

requirement.  

 

14. Need and desirability - The objectors are of the view that the need and desirability of these 

units at this time and place has not been established. They go on to allude to the 22 owners 

having no rights to property and express the view that the owners purchased the property 

knowing that they had no rights. 

Response - the need and desirability of the proposed development has been 

addressed in the Amended Final BAR.  

 

� The zoning of the property is in place, it is inside the urban edge and it is 

consistent with the SDF; 

� the services are confirmed as being in place for the 22 units;  

� the alternative construction method for the 22 units is viewed as the best 

practicable environmental option of building 22 units as approved;  

� there is no compromise on the integrity of existing approved IDP and SDF; 

� there is no compromise on existing environmental management priorities in 

the area;  

� there is no impact on sensitive natural or cultural areas (this is assessed and 

setback lines included);  

� there is no impact on people's health or wellbeing (the noise is limited to 

some machinery during construction;  

� the sense of place of 22 small units in front of seven storey tower blocks is not 

affected, the visual impact from the tower blocks has been considered; 

� there is no odour; 

� there are no unacceptable opportunity costs;  

� there are no unacceptable cumulative impacts; 

� the 22 owners have a right to property, they bought their properties at the 

same time as the Pansy Cove owners were buying their properties and having 

them built, they are part of the same approval and there appears to be a 

very strong drive to try to deny these owners their right to build their homes 

based on a vested interest from Pansy Cove - when the very contractual 

agreement between the two properties and subdivision and development of 

the two properties related to the tower blocks on Pansy Cove and 22 single 

storey units on Pansy Villas.   
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The legal right to their property is clearly dealt with in the Final BAR (appendix J) and 

the legal response submitted by the applicant's legal advisor, which the objectors 

consistently ignore.   

 

At the time that they bought the property all the rights were in place (unlike the 

Oudekraal court case quoted), it was before the environmental regulations came 

into place, they were part of a larger approved development and a material error 

was made when the "court"  later determined the area "sensitive" only in relation to 

the road construction - this error in thinking that the site formed part of the OSCA 

sensitive area, which it clearly does not and never has, has necessitated in excess of 

10 years delay and frustration preventing the owners from exercising their right to 

property. These errors have been systematically promoted by the objectors (Pansy 

Cove) in an attempt to frustrate and prevent the owners of Pansy Villas from building 

and enjoying their property.  

 

15. ICMA - The objectors are of the view that ICMA and the relevance of ICMA have not been 

taken into account,  and that proximity to the high-water mark equates to risk and reason 

to refuse authorisation. 

Response - The NEMA process is specifically in process in order to obtain an 

Environmental Authorisation for construction within 100m of the high water mark of 

the sea.   

 

The property does not form part of the Coastal Protection Zone as it was legally 

rezoned for development S16(1)(d)(ii).  

 

The DEADP Coastal Management Units input and comment into this NEMA process 

can clearly be viewed as their having considered the matter and made a 

recommendation which will be captured in the NEMA EA at the time that it is issued.  

 

Again the objectors are alluding to being experts in coastal erosion risk by inferring 

that the proximity to the high water mark equates to a high-risk and reason to refuse 

authorisation. The coastal engineering specialist addresses the risk for this specific site 

which the objectors have ignored. 

 

16. Alternatives - The objectors make the allegation that alternative property has been made 

available by Pansy Cove as an alternative in the process and that this has been 

communicated to the EAP and been ignored. 

Response - As EAP I take in very serious light this allegation.  At no stage through the 

entire protracted EIA process have Pansy Cove, through their appointed legal 

advisors, made ANY suggestion as to an alternative to us as EAP for use of their land 

or use of their "undeveloped"  foundation for a tower block.  All communication into 

the EIA process from Pansy Cove has come through Cullinan & Associates and at 

NO stage has such an alternative been mentioned.  

 

In investigating this allegation it transpires that an owner of Pansy Cove had a casual 

conversation with Pansy Villas owners at which stage he apparently suggested that 

the 22 units to be constructed at Pansy Villas be exchanged for units in Pansy Cove - 

however this was never followed up with any concrete proposal to Pansy Villas.  

 

The verbal suggestion apparently required the Pansy Villas owners to forfeit their 

beach front positions for 12 units in an un-built towerblock (foundations have been 

standing incomplete for in excess of 10 years) which lies behind the existing 5 tower 

blocks and has obstructed views (which is why it has not been completed).   
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It also involved Pansy Villas having to build this 6th tower block on Pansy Cove 

property for 12 units and then to build a further tower block on Pansy Villa property 

for the remaining 10 units.  There is no approval for a tower block on Pansy Villas 

property and where each of the 22 owners currently have unrestricted seafront 

properties - they would be expected to forfeit these for units in unsightly tower blocks 

at the back of the development.  Apparently a formal proposal from Pansy Cove 

was to have followed the verbal conversation, but this never happened.  

 

Pansy Villas wish to place on record that this proposal is totally unacceptable to 

them and would not have been pursued further had it been formally tabled.  They 

reject it as an alternative as it is self serving and once again indicates the vested 

interest of Pansy Cove in preventing the units from being built between themselves 

and the sea. 

 

As EAP we place on record that allegations of an alternative being suggested and 

not being included in our process is viewed in very serious light.  

 

In addition the allegation that Pansy Cove are prepared to engage with the EAP 

and the developers (in respect to alternatives) is also misleading as Pansy Villas have 

been attempting to engage with the Pansy Cove to discuss their development, 

present their 3D model and have a meeting with the owners at Pansy Cove for 

months and have systematically been ignored.  It also transpires (see attached 

email correspondence) that none of the information or requests for meetings have 

been passed on from the Pansy Cove Trustees to their actual owners and residents.  

 

17. Services report - The objectors allege that the Municipal letters confirming availability are 

misleading due to the final planning approval being required.  

Response - the attachments in appendix E not only confirm the availability but are 

documentary proof that the water and sewage connections for the property have 

already been installed and paid for by Pansy Villas as part of the original 

development and commencement.  

 

The zoning is confirmed and beyond legal scrutiny.  The consent use for 22 units is 

confirmed and cannot lapse.  The fact that the subdivision approval will have to be 

reconfirmed by the Municipality due to the protracted delays due to the EIA process 

does not take away the fact that the availability and connections have already 

been installed for the property for the 22 units as approved at the time.  

 

18. Re-notifcation and re-advertisement - The objectors are of the view that the process 

requires readvertisement due to the protracted nature of the process.  They propose 

additional notifications be made and opportunity made for allowance for additional 

comment 

Response - The surrounding properties are all represented by Trustees or Home 

Owner Associations.  At the time all were notified and had to opportunity to register 

in order to remain informed throughout the process.   

 

Given that those who had an interest did register and have remained on the I&AP 

database it is not viewed as necessary to readvertise.   

 

Pansy Cove have apparently selectively informed new parties who have submitted 

objections and these have been added to the database and included at this late 

stage of the process.  One must assume that these new objectors actually viewed all 
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the documentation available through the EIA process prior to lodging an 

uninformed objection.  

 

Given that the trustees of the Pansy Cove Body Corporate have indicated that they 

have a mandate to represent their owners it is assumed that they have kept their 

owners, including any new owners, up to date on the process and advised them of 

available information on which they need to comment.  

 

19. Comment and response report - The objectors are of the view that their comments have 

not been adequately responded to.  

Response - All comments and concerns raised have been responded to and 

addressed and these are recorded. The EAP does not have to necessarily agree 

with the comments made by the objectors, but the EAP needs to in terms of public 

participation, offer the opportunity for comment and review of all information that is 

part of the process, record any such comments made and respond to these and 

where necessary make the required modifications and amendments. 

 

20. Aesthetics - The objectors are of the view that the contractual agreement between Pansy 

Cove and Pansy Villas, for the purpose of the construction of the 22 units, requires that 

Pansy Cove need to approve of the aesthetics of the units.  They go on to reject the timber 

supports as a "blight on the landscape" and as being "incongruous" with its [Pansy Cove] 

development, and that nothing would prevent the owners from making separate rooms in 

the stilt area. 

Response - It is rather interesting to note that when it suits the objectors they 

recognise the contractual agreement between the two parties (Pansy Cove and 

Pansy Villas) in relation to the construction of the 22 units.  

 

The aesthetics of the units would relate to what the units looks like as viewed from 

Pansy Cove.  The use or not of slits will make no difference to the view and 

appearance of the units from Pansy Cove who only view them from the street view 

which is single storey, with a flat roof.  Should they have any comments relating to 

colour these would be entertained by Pansy Villas.   The 3D model was specifically 

provided to the Trustees of Pansy Cove in order to address any aesthetic issues that 

they may have. 

 

In relation to a "blight on the landscape"  one fails to see how single storey units on 

timber supports, which step down with the natural slope could be viewed as a 

"blight" when viewed in context of their surroundings, specifically the enormous  

SEVEN storey concrete and glass tower blocks which lie immediately behind Pansy 

Villas.  

 

Regarding the design, the timber supports allow the units to step down the slope 

and reduce the need for extensive concrete retaining walls etc. Granted large 

concrete block structures, with no ability for the dune sand movement to continue 

beneath them, would be more "congruous" with the large concrete monolithic 

blocks that are Pansy Cove - but this is not viewed as acceptable or appropriate to 

the situation.  

 

In relation to the "..stilts from being used as separate rooms or storeys thereby 

defeating the very purpose for which it was being introduced - conservation of the 

dunes"- the units have all been designed, building plans will be approved and no 

changes to these plans will be permitted in relation to building under the houses in 

the area of stilts.  
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The purpose of stepping the units down the slope (and not extending out at one 

level) is to reduce the visual impact of the units, while the timber supports allows the 

continuation of dune processes (i.e. the movement of sand) under the units.  There is 

no access to the beach from the units directly (i.e. they are not allowed to go from 

their veranda down to the beach), but have to make use of the single boardwalk 

access which serves Pansy Cove as well.  

 

 

 

 

21. Exemption application - The objectors are opposed to the exemption application in terms 

of having to advertise the final Environmental Authorisation.  

Response - they are entitled to object to the exemption application and DEADP will 

consider the application and the objections and will make an informed decision 

with which the applicants will have to comply.  

 

22. Concluding remarks - The objectors make various concluding remarks.  

a. not complying with regulation 22 - namely concerns in relation to constructing in a 

high risk area and coastal protection zone. 

Response - this has been adequately considered and evaluated and specialist 

studies conducted to assess this impact.  The property is not within a Coastal 

Protection Zone. 

 

b. no information on how the road will affect the foundations of the neighbouring high 

rise buildings. 

Response - the road has its own EA.  The impact of the road construction on the 

foundations of the high rise buildings would have been adequately considered by 

the engineers at the time of development of the high rise buildings as the road and 

the 22 units were part of the same application and known.  The further compaction 

for the construction of the road will improve the stability of the floating foundations 

on the neighbouring property. 

 

c. not considering alternatives raised by Pansy Cove. 

Response - Pansy Cove made no proposal for alternatives in the process.  

 

d. failure to include new I&APs in the process and comment on the Amended Final 

BAR. 

Response - All registered I&APs have been afforded the opportunity to review the 

Amended Final BAR and comment.  Surrounding owners had the opportunity to 

register and remain informed of the process and did or did not do so.  It is the 

responsibility of the Trustees of the Body Corporate of Pansy Cove to ensure that all 

its owners are informed and offered the opportunity to review and comment as they 

registered on behalf of the individual owners.  It is clear that this has not happened 

despite Pansy Villa's repeated requests to have a meeting arranged with the actual 

owners in order to present their information.  

 

New I&APs are welcome to join the process at any stage and have done so 

throughout.  There is therefore no need for a further advertisement. 

 

e. time frame exceeded. 

Response - DEADP have granted extension of time as it their mandate to do so in 

accordance with the NEMA 2010 EIA regulations.  
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f. The objectors want the application reject due to the following: 

i. previous approvals having lapsed -  

Response - the application was approved and subdivided at the time but 

through the efforts to prevent the development by Pansy Cove these need to 

be reconfirmed.  The zoning of the property is fixed and beyond any legal 

challenge. 

 

ii. Prof Lubke's specialist report declaration not signed - 

Response - declaration has been signed. 

 

iii. impacts owing to road construction not taken into account - 

Response - the road construction already has its own Environmental 

Authorisation and therefore does not need to be considered again.  

 

iv. need and desirability requirements not to their liking -  

Response - the need and desirability aspects have been addressed in the 

Amended Final BAR, the objectors do not agree with the need and 

desirability considerations, and appear to give more weight to their desire to 

not have any development between themselves and the sea, than to the 

property rights of their neighbours who are part of the same approval as they 

are. 

 

v. ICMA section 63 -  

Response - This has been and is being considered in line with the NEMA EIA 

2010 regulations including comment on the specific application by DEADP's 

Coastal Management Unit who are tasked with implementation of ICMA.  The 

property is not part of the Coastal Protection Zone. 

 

vi. not considering alternatives raised by Pansy Cove -  

Response - Pansy Cove did not raise any alternatives in the process despite 

having provided lengthy comments and objections at every stage of the 

public participation since 2012.   They had ample opportunity to raise an 

alternative and include it in the process during this time and have not. 

 

 

We trust that this will assist in clarifying the situation and assist to address their concerns. 

 

kind regards 

 

 

Cathy Avierinos 

for HilLand Environmental cc 


