
 

 
 

 

Prokureurs, Notarisse, Aktebesorgers / Attorneys, Notaries, Conveyancers  

Direkteur / Director • A H Swart BA LLB Adv. Dip. Labour Law LLM (Planning – Environmental Law) 

Professionele Assistente / Professional Assistants•  M L Gerber LLB •  C Otto LLB  

Konsultante / Consultants • H W Kruger BProc, Dip. Reg. Deeds • T Campher BProc, LLB 

Kantoorbestuurder / Office Manager • R Tudhope BComm Financial Management 

 

Telefoon / Telephone (044)  8744090 

Faks / Fax  (044) 8740026 

Docex 18 George 

 

1 Donerailestraat/Street  

George, 6529 

Posbus / P O Box 46, George, 6530 

 

BTW nr /VAT no: 4650139472 

 

HILLAND ENVIRONMENTAL 

 

GEORGE 

 

ATT: CATHY AVIERINOS 

 

 

 

 

VIA EMAIL  

Our ref.: AHS/J163-21516 

Your ref.: 

Date: 30 November 2016 

Email: andre@stadlers.co.za 
 

Dear Madam 

 

RE: RESPONSE OF APPLICANT TO OBJECTIONS - AMENDED FINAL BASIC ASSESSMENT 

REPORT, 2016 PERTAINING TO THE PROPOSED DEVELOPMENT OF PANSY VILLAS ON 

REMAINDER ERF 5216, MOSSEL BAY 

 

INTRODUCTION 

 

[1] We act in this matter on behalf of the co-owners (the Applicants) of the property known as the 

Remainder Erf 5216, Hartenbos (the Property). 

 

[2] Initially Hilland Environmental, the Environmental Assessment Practitioner (EAP), conducted an 

Environmental Impact Assessment process in relation to the proposed development on the Property 

in terms of the Environmental Impact Assessment Regulations of 18 June 2010 (the EIA 

Regulations), published in terms of the National Environmental Management Act No. 107 of 1998 

(the NEMA).  This culminated in the lodging of a Final Basic Assessment Report with the 

Department during December 2013.  The Department, however, in its letter of 7 April 2014 (the 

Rejection Letter) rejected the report, but afforded the EAP the opportunity to lodge an amended 

Final Basic Assessment Report. 
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[3] Subsequently the EAP addressed all of the concerns of the Department referred to in the Rejection 

Letter and made available for comment the Amended Final Basic Assessment Report (Amended 

FBAR) during the course of October 2016. 

 

[4] We have been provided with a copy of the comments of Cullinan & Associates, who represents the 

Pansy Cove Body Corporate (the Objector) as an Interested and Affected Party, on the Amended 

FBAR dated 16 November 2016 (the Objections).  

 

[5] It is our instructions to respond to the Objections. 

 

[6] In these submissions we shall address the following: 

 

6.1 We shall provide a background as to how the Property was constituted; 

  

6.2 We shall make preliminary comments regarding the road adjacent to the Property and refer 

to it when addressing the Objections; 

 

6.3 We shall address each of the Objections individually; 

 

6.4 We shall provide our conclusions. 

 

BACKGROUND 

 

[7] The Property forms an integral part of the greater Diaz Strand development, which development was 

approved in terms of the Land Use Planning Ordinance 15 of 1985 (Western Cape) (LUPO) by 

virtue of a rezoning and subdivision approval of the Mossel Bay Municipality dated  

23 September 1997. The Property is zoned for General Residential purposes. The Applicants 

therefore have vested rights as far as the use rights attaching to the Property are concerned. The 

primary rights in a General Residential Zone are described in the applicable scheme regulations as 

follows: 

 

 ‘Blokke woonstelle 

 Woonhuise 

 Gelisensieerde hotelle waarin sake vir die buiteverkoop van drank nie gedryf word nie 

 Woongeboue waarin sake vir die buiteverkoop van drank nie gedryf word nie.’1 

 

                                                           
1  We are not in possession of the English version of the scheme regulations of Mossel Bay.  
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[8] The Applicants’ Property formed an integral part of the greater Diaz Strand development which was 

approved in 1997, the phases of which development have been under construction continuously since 

then. The whole of the development area of Diaz Strand, including the Property has, during the 

period of construction and development of the various phases of the development, been subjected to 

ground works and other development activities to the extent that the biophysical state and condition 

of the Applicants’ Property has been substantially degraded.  

 

[9] For a proper understanding of the land use status of the Property, it is imperative that the current land 

use rights which attach to the Property are understood within the spatial planning context of the 

Property and specifically the effect that vested rights have on the spatial planning guidelines 

contained in the Spatial Development Framework (SDF).  

 

[10] Section 33(1)(a) and (b) of the Land Use Planning Act 3 of 2014 states as follows:  

 

‘33(1) Despite the repeal of the Ordinance by section 77-  

 

(a) a zoning scheme, including a zoning map, register and scheme regulations in 

existence in terms of section 7, 8, 8A, 9, 10 or 12 of the Ordinance immediately 

before the commencement of this Act, remains in force, and sections 2, 7 to 14, 39 

to 41, 46 and 47 of the Ordinance apply to that zoning scheme, as if not repealed, 

unless those provisions are inconsistent with this Act or an applicable by-law; and 

 

(b) a use right and a lawful zoning in terms of that zoning scheme remains in force 

until amended in terms of an applicable by-law.’2 

 

[11] The use rights and lawful zoning in terms of the aforementioned scheme regulations therefor remain 

in force until amended in terms of an applicable by-law.  

 

[12] The zoning of the Property was duly confirmed and therefore locked in, in terms of the LUPO, and 

therefore still attach to the Property. Furthermore, on 19 May 2005, the Municipality granted a 

consent use to the Applicants for 22 group housing units. It is to be noted that the aforementioned 

consent use rights are in addition to the primary zoning of General Residential granted by the 

Municipality on 23 September 1997. Consent uses are not subject to any of the lapsing provisions of 

the LUPO. The consent use of Group Housing will specifically allow the Applicants to subdivide 

their Property into 22 cadastral units. A subdivision application in terms of the Municipality’s new 

                                                           
2  All underlining and bold constitutes our emphasis unless stated otherwise or as is evident from the context. 
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Planning By-Law will, in view of the current Group Housing use rights, be a matter of course and in 

practice such subdivision applications are not even advertised.  

 

[13] The zoning scheme of a Municipality grants vested rights to the landowner of any property, which 

rights carry statutory force. 

 

[14] Apart from the fact that the zoning which attached to the Property forms part of the Applicants’ 

Constitutional property rights in terms of Section 25 of the Constitution, the Mossel Bay 

Municipality (the Municipality) carries a statutory obligation in terms of Section 85(1) and (2) to 

itself comply with its Zoning Scheme.  

 

[15] The Property was created by virtue of the consolidation of two components namely Erf 4332, 

Hartenbos and Erf 4333, Hartenbos.  After the consolidation of the said portions, the parent property 

became known as Erf 5216, Hartenbos. The sub-division of Erf 5216, Hartenbos, was approved by 

the Municipality during 2004, pursuant to which Erf 5217 was transferred to Leopont 279 (Pty) Ltd 

leaving the Remainder of Erf 5216, Hartenbos belonging to the Applicants. 

 

[16] It is of some relevance and importance to note the background to the subdivision of Erf 5216, 

Hartenbos.  On 20 September 2004 an agreement was entered into between Krisptrade 11 (Pty) the 

then owner of erven 4332 and 4333, Hartenbos, and the Applicants, now known as Remainder Erf 

5216 (the Agreement).  The subdivision and subtraction of Erf 5217 resulted from such Agreement 

between the parties. In terms of the Agreement, it was clearly envisaged that the Property be 

developed as a Group Housing Development with specific land use restrictions agreed to between 

the parties at the time. Hence the application for the consent use of Group Housing and the approval 

thereof by the Municipality. It has always been and still is the intention of the Applicants to develop 

the remainder Erf 5216 as agreed to in terms of the Agreement. We specifically refer to the 

provisions contained in Clauses 19 and 20.2 of the agreement, which state as follows: 

 

’19.1 Die VERKOPER openbaar hiermee die volgende inligting aan die KOPER naamlik: 

 

19.1.1 Die GROND is aangekoop deur die VERKOPER en sal geregistreer word in sy 

naam in die Aktekantoor te Kaapstad; 

 

19.1.2 Die VERKOPER van voorneme is om die GROND te konsolideer en te 

onderverdeel ooreenkomstig die sketsplan hierby aangeheg gemerk Bylae “A”. 

 

19.1.3 Die VERKOPER die gedeelte gemerk “Z” soos aangetoon op die aangehegte 

sketsplan verkoop het onderworpe aan sekere voorwaardes. 
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19.2 Die PARTYE kom ooreen dat ‘n eksklusiewe ontwikkeling op die GROND sal plaasvind in 

samewerking met die koper van die gedeelte soos vermeld in klousule 19.1.3, wat sal 

voorsiening maak vir die volgende: 

 

19.2.1 Die oprigting van pallisade omheinings om die GROND in geheel om die 

eksklusiwiteit van die ontwikkeling te verseker en waarvoor die KOPER  die koste 

sal dra vir die heining aan die strandfront kant van die EIENDOM en dat die 

omheining voltooi moet wees by voltooiing van die eerste blok (6 eenhede) op die 

gedeelte gemerk Z op gemelde sketsplan; 

 

19.2.2 Gesamentlike toegangsbeheer; 

 

19.2.3 Sentrale vullis versamelpunt waarvan die KOPER verantwoordelik sal wees vir die 

helfte van die koste daarvan; 

 

19.2.4 Die stigting van ‘n huiseienaarsverening ten opsigte van die GROND; 

 

19.2.5 Toegang tot die strandfront aan die gemelde gedeelte “Z” verleen word soos 

aangedui op die aangehegte sketsplan en waarvoor ‘n Serwituut van Reg van Weg 

geregistreer sal word.  

 

20.2 die PARTYE kom ooreen dat die onderverdelings onderworpe sal wees aan die volgende 

voorwaardes naamlik: 

 

20.2.1 die sonering van die GROND sal bly as “algemene residensieel”; 

 

20.2.2 ‘n hoogtebeperking van 4,2 meter bo die vlak van die bestaande pad en ‘n 

beperking van 22 wooneenhede sal van toepassing wees op die EIENDOM; 

 

20.2.3 die maksimum dekking 50% sal wees vir die EIENDOM; 

 

20.2.4 boulyne verslap word na 1,5 meter ten opsigte van die sygrense, 4 meter ten 

opsigte van die straatgrens en 0 meter ten opsigte van die serwituutlyn aan die 

strandfront; 

 

20.2.5 ‘n argitektoniese en estetiese riglyn tussen die eienaars van die onderskeie 

onderverdelings ooreengekom en opgestel sal word wat sal geld ten opsigte van die 

totale ontwikkeling om voorsiening te maak vir die bepalings wat ooreengekom is.’ 
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[17] The Applicants wish to construct 22 individual dwellings on the proposed subdivided erven within 

the existing holiday resort on the Property and an internal road along the border of Erf 5217 (the 

property of the Objector) to the seaside end of the Property, linking to the existing municipal road 

network. Such road forms an integral part of the proposed development as it will provide the only 

access to the proposed development.  

 

COMMENTS REGARDING THE ROAD 

 

[18] Reference is specifically made to Paragraph 3.2 of the Objections which paragraph states as follows: 

 

“3.2 Road Construction 

 

 The Amended FBAR is silent on the impact that the construction of the road will have on the 

dune system. This is particularly relevant when considering the use of machinery for this 

activity. The EAP provides no methods to mitigate the cumulative impact of construction of 

the road and the units. Also, the EAP states that the development’s impact on people’s health 

and wellbeing (noise, odours and visual character) will be minimal and suggest that only site 

specific noise during construction is expected. The EAP does not indicate what measures 

have been put into place to minimalize noise, odours etc…Also, the EAP only considers these 

impacts as far as constructing the units and does not consider them for the road 

construction. The EAP must indicate how it plans to minimalize adverse impacts to people’s 

health when road construction is undertaken, especially residents in Pansy Cove. 

 

 Further, considering that the road will be approximately 4m from Pansy Cove, the EAP has 

not considered how this road construction will affect the stability of Pansy Cove’s fence, and 

the foundation of its property. The latter is critical when considering that Pansy Cove is 

seven storey buildings on floating foundations. The EAP must provide research to indicate 

that the adjacent property will not be adversely affected. Pansy Cove is willing to assist as 

far as possible to make information available in this regard.  

 

 The EAP’s report suggests that the road will be lowered. It is not clear to us why this is so, 

apart from circumventing the height restrictions imposed for the units. The EAP must 

provide clarity as to why the road is being lowered and that such lowering is not for the 

purposes of circumventing height restrictions.” 

 

[19] From the Objections it is clear that at least Cullinan and Associates are not aware of the contents of 

the EA granted by DEADP in respect of the internal road on 16 April 2014 (the EA), which EA was 

amended on appeal by the Minister of Local Government, Environmental Affairs and Development 
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Planning (the Minister) on 12 October 2015 (Appeal EA). The Appeal EA is incorporated into this 

response by reference thereto.  

 

[20] It is to be noted that the Minister resolved on appeal as follows: 

 

 “After careful consideration of the appeal, as well as supporting documentation received, I have 

decided, in terms of section 43(6) of the National Environmental Management Act, 1998 (Act 107 of 

1998) (“NEMA”), to vary the abovementioned decision of the competent authority. The 

abovementioned EA and the conditions under which the authorisation was granted are still valid and 

must be complied with.” 

 

[21] The Appeal EA essentially endorses the EA granted by the Department with two nominal variations 

as far as Paragraph 2 (‘No-Go’ alternative) and Paragraph 3.2 (‘Non-applicability of the OSCA 

Regulations’). 

 

[22] The Objector did not challenge the Appeal EA in review proceedings with the result that such 

Appeal EA legally stands and has gone beyond legal scrutiny.  

 

[23] As far as the Appeal EA is concerned, specific reference is made to the following reasons given by 

the Minister for such EA: 

 

“1.2.3 The specialist reports concluded that the sea level rise will nor pose a danger to any people 

or not property within the development or those making use of the proposed access road.” 

 

“1.2.6 In fact the granting of EA for an access road can on no reasonable grounds be interpreted as 

an undermining of the objectives of ICMA.” 

 

“1.2.7  In terms of ICMA, based on the layout and assessments undertaken: 

 

i. The development will not prevent access to the coastal public property; 

 

ii. Although the development will be situated within the coastal protection zone but it is 

not inconsistent with the purpose for which a coastal protection zone is established as 

set out in section 17; 

 

iii. The development will not likely cause irreversible or long-lasting adverse effects to 

any aspect of the coastal environment that cannot be satisfactorily mitigated; 
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iv. The development will not likely cause significant damage or prejudice to the dynamic 

coastal processes; 

 

v. The development will not substantially prejudice the achievement of any coastal 

management objective; and 

 

vi. The development will not be contrary to the interests of the whole community.” 

 

“1.4 Compensation 

 

1.4.1 It is confirmed that the fact that land use approval was obtained in terms of the Land 

Use Planning Ordinance, 1985 (Ordinance No. 15 of 1985) did not influence the 

Department in granting the EA. The EIA process recommended that the access road 

should be authorised.  

 

1.4.2 Our supreme law and case laws clearly state that organs of state can assess and make 

divergent determinations on the same matter based on their legislative requirements.” 

 

[24] Regard should also be had to Annexure 1 of the EA which contains the reasons for the first instance 

decision and in particular Paragraphs 2 and 3, the relevant portions of which read as follows: 

 

“2. “No-Go” Alternative 

 The No-Go alternative would be to leave the erf as is with no development taking place.  

This was deemed unfeasible as the area is subdivided and zoned for 22 group housing in 

terms of the relevant planning legislation’” 

 

“3.1 Activity Need and Desirability 

 The main need is to provide an access road to the 22 individual property owners for the 

Pansy Cove residential development who to date have not been able to exercise their right to 

their property.  Failure to approve the construction of these homes will require 

compensation. 

 

3.3 Visual / Sense of Place 

 The beach area in front of the development will still be open to the public and extreme care 

has been taken in the design of the units as not to impose on the view of the buildings behind 

the development or that of the users of the beach area. 
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3.4 Noise 

  There will be a minimal, site specific impact of noise during construction which is 

expected.” 

 

AMENDED FINAL BASIC ASSESSMENT REPORT  

 

Error In Law:  Compensation 

 

[25] The Objector argues that if the environmental authorization is not granted, that compensation would 

not be payable to the Applicants.  In support hereof, reference is made to various case law and 

reliance is put on the incorrect assumption that the planning approvals pertaining to the Property, 

have lapsed.  

 

[26] The arguments of the Objector are rejected as being incorrect in law.  It is submitted that a refusal of 

its application for authorisation will, in the light of its property- and land use rights as set out below, 

amount to a constructive expropriation which will entitle the Applicants’ to claim constitutional 

damages.  

 

[27] The Objector submits that no use rights attach to the Property.  This is patently incorrect and 

furthermore compensation is payable should the development not be approved. 

 

[28] In the instant matter, the rejection of an environmental approval would constitute a regulatory 

deprivation which would be so excessive that the Applicants would affectively not be able to use 

their Property in future.  This is an example of a case where expropriation would require 

compensation, which is known as “constructive expropriation”. 

 

Independence Of The EAP And The Specialists 

 

[29] The Objector takes issue with Professor Lubke’s specialist report and that it does not comply with 

the EIA Regulations.  The Objector goes so far as to state that due to such alleged non-compliance, 

the Amended FBAR cannot be accepted by the DEADP. 

 

[30] We understand that Professor Lubke did in fact sign a declaration as contemplated in the EIA 

Regulations regarding his specialist report and that same forms part of the final submission to the 

DEADP. The Objector’s comment that the DEADP cannot accept the Amended FBAR based on this 

ground, is therefore unsustainable. 
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Dune Specialist 

 

[31] The Objector takes issue under this heading on two grounds, firstly the impact of the road 

construction, and secondly the alternative design proposal.  

 

Impact of the Road Construction 

 

[32] As pointed out above, the construction of the road was subject to an application in terms of Section 

24G of the NEMA for the commencement of an access road for the Property.  During such process 

the Objector had ample time and opportunity to submit all its objections.  However, the DEADP 

granted the EA for the road, after which the Objector lodged an appeal and had the opportunity to 

lodge submissions and complaints.  All the grounds of appeal were rejected by the Minister. Both the 

EA and Appeal EA deal at length with the construction of the road, including mitigation measures, 

as well as the reasons for such decisions therefor as referred to and quoted above.   Accordingly it is 

not competent for the Objector to raise the issue of the road at this stage of the application process. 

The only factor relevant in this regard is the fact that the internal access road has been approved by 

the Minister.  

 

Alternative design proposal  

 

[33]   The Objector makes the unsubstantiated and unfounded statement that the alternative design 

proposal contained in the Amended FBAR is not viable.  The Objector goes on to state, once again 

without substantiating it, that the shade caused by the houses on the dunes and the adverse impact on 

the biodiversity have not been considered by Professor Lubke. 

 

[34] These statements of the Objectors reflect ignorance of the contents of the Amended FBAR and the 

annexures (including the updated of Professor Lubke) thereto. 

 

[35] It is repeatedly stated in the Amended FBAR that the raising of the units onto timber supports as an 

alternative to conventional concrete/brick foundations in a solid structure is to allow “dune 

processes” to continue unhindered.   This contributes to the movement of sand within the area below 

the homes – sand will be able to move unobstructed under the units.  The vegetated dune areas will 

remain between the units and the highwater mark (HWM) of the sea within a 25m setback line. 

 

[36] The Objector’s ignorance of the contents of the Amended FBAR and annexures thereto is 

furthermore evident when regard is had to the EDEN GIS Specialist report, August 2012 (appendix 

G to the Amended FBAR), which details the history of the dune field in its entirety and gives a full 

account of the system that was previously in existence on the site and which has been totally 
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destroyed through the historic development of the entire Diaz Strand Development.  Furthermore 

there is a full updated Specialist Report on the impact of the development on the dune system also 

annexed to the Amended FBAR.  

 

[37] For ease of reference you are referred to the following statement contained in the report of EDEN 

GIS, August 2012: 

 

 “Both the physical and biological changes over time have resulted in a total collapse of the 

conservation structure and functions of the original dune system, with this area having very little 

conservation value or worthiness.  The artificial establishment of a new beach profile, and therefore 

a physical change in the original dune dynamics has resulted in a system that now requires 

alternative forms of rehabilitation and management to get it into a new natural state.  This state, 

however, will require continual ongoing management.” 

 

[38] Furthermore in substantiation of the above, you are referred to the report of Fraser Consulting 

Engineers CC Coastal Report, 23 July 2012 where it is stated as follows at Paragraph 4.5 : 

 

“4.5 Conclusion 

 

 From the local oceanographic review, the oceanographic conditions at the proposed Pansy 

Villas site, Diaz Bay, are : 

 

• a stable reflective beach, 

• any erosion is likely to heal quickly (days if not a few weeks), 

• a long reach of decreasing sea bed depth for the approaching pre-dominant south-

west swells and for the less dominant south east swells, 

• low current speeds along the beach from Hartenbos to Diaz Bay, and 

• diffraction, shoaling, refraction and breaking of the ocean swell before the Diaz Bay 

beach.” 

 

[39] Furthermore, Professor Lubke advises in his updated report of June 2016 that the site can be 

satisfactory used for the establishment of the planned units.  

 

[40] The Objector had apparently not taken into account that the development will entail a cut to fill 

operation so that no sand is anticipated to be removed from the site.  The construction of the units is 

specified in the specialist reports to the Amended FBAR as requiring hand excavation for the 

placement of the timber supports.  In practicality this means there will be movement of sand digging 
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out of a hole in which to place a timber support and that this will then be closed again around the 

pole. 

 

[41] The Objector made the unsupported and vague statement that the proposed development is likely to 

exceed the 50% coverage as prescribed by land use planning regulations.  The Objector does not, 

however, explain what is meant by this statement in any detail or refer to any land use planning 

legislation or regulations which may be applicable. Coverage is the responsibility of the Planning 

Authority and not a matter directly relevant in this matter in view of the construction on stilts. As 

such it is submitted that the Objector’s aforementioned vague statement be disregarded. 

 

[42] The Objector made the statement that the report of Professor Lubke was not made available to 

Interested and Affected Parties for comment. Although it is true that in terms of the EIA Regulations 

Interested and Affected Parties are entitled to comment in writing on all written submissions 

including draft reports made to the Department, it must be borne in mind that such report of 

Professor Lubke is attached to the Amended FBAR, Interested and Affected Parties could comment 

thereon. Furthermore, the initial report was attached to the previous FBAR which also formed part of 

a public participation and comment process, during which process the Objector lodged comments. 

Accordingly, there is substantial compliance with the EIA Regulations. 

 

[43] It is important to note that annexed to the Amended FBAR is a comprehensive Environmental 

Management Plan, as envisaged in Section 22(b) of the 2014 EIA Regulations, which addresses most 

of the issues and concerns raised by Interested and Affected Parties.  

 

Coastal Setback Line 

 

[44] The Objector made vague references to provisions of the National Environment Management: 

Integrated Coastal Management Act No 24 of 2008 (ICMA) and then comes to the unsubstantiated 

and unfounded conclusion that the proposed development must be refused or restricted. 

 

[45] Reference is made to the definition of “coastal protection zone” as contained in Section 1 of the 

ICMA and which states that a Coastal Protection Zone means one as contemplated in Section 16 of 

the ICMA. 

 

[46] Section 16 of the ICMA addresses the composition of Coastal Protection Zones.  Section 16(1)(d)(ii) 

and (e) reads as follows:  

  

“(1)  Subject to subsection (2) and section 26, the coastal protection zone consists of 
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(d)  any land unit situated wholly or partially within one kilometre of the highwater mark 

which, when this Act came into force 

 

(ii)  was not zoned and was not part of a lawfully established township, urban area 

or other human Settlement 

 

(e)  any land unit not referred to in paragraph (d) that is situated wholly or partially 

within 100 metres of the highwater mark” 

 

[47] As pointed out above, the Property has vested rights, including zoning rights and accordingly in 

terms of Section 16(1)(d), the Property is excluded from the Coastal Protection Zone. 

 

[48] The HWM of the Indian Ocean is indicated on Annexure A hereto, which mark also coincides with 

SG Diagrams of all the adjacent properties officially registered in the office of the Surveyor General.  

 

[49] The term ‘highwater mark’ is defined in ICMA as follows: 

 

 "highwater mark" means the highest line reached by coastal waters, but excluding any line reached 

as a result of 

 

(a)  exceptional or abnormal weather or sea conditions; or 

 

(b)  an estuary being closed to the sea” 

 

[50] The boundaries of the Property may only be adjusted by the Minister in accordance with Section 27 

of ICMA by means of a Notice in the Gazette.  

 

[51] From a reading of Section 27, it is clear that such adjustment process is a very complex and 

protracted process. In the circumstances of this matter, the Applicants submit that the Minister will 

only be able to adjust the position of the HWM if the line representing the HWM has in fact moved 

inland. Such adjustment will have to be done in consideration of the definition of ‘highwater mark’ 

in Section 1 of ICMA. The Applicant emphasises that the HWM excludes any line reached as a 

result of exceptional or abnormal weather or sea conditions. In this regard reference is made to the 

definition of ‘highwater mark’ as quoted above. 

 

[52] As far as Section 16(1)(e) is concerned, it is clear that the Property does not form part of the Coastal 

Protection Zone as envisaged in terms of Section 16(1) with the consequence that the Property is 

excluded from the 100 meter restriction zone referred to in Section 16(1)(e). 
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Time Periods   

 

[53] In the Objections it is submitted that the Environmental Application has lapsed in view of the 

provisions of Regulation 67(1). The Applicants submit that those submissions are legally 

unsustainable.  

 

[54] Regulation 67 provides as follows: 

 

“67(1)  An application in terms of these Regulations lapses if the applicant, after having submitted 

the application fails, for a period of six months, to comply with a requirement in terms of 

these Regulations.  

 

(2)  Subregulation (1) does not apply where reasons for failure have been communicated to the 

competent authority in writing and accepted by the competent authority.” 

 

[55] With specific reference to Regulation 67(2), the Applicants submit that the reasons for not 

submitting the Amended FBAR were continuously communicated to DEADP in writing, who has 

accepted such reasons and actively participated in the process leading up to the submission of the 

Amended FBAR. In this regard we refer to the following sequence of events: 

 

55.1 An application in terms of Section 24G of the NEMA was lodged with the DEADP during 

November 2013. As set out above, such application resulted in an environmental 

authorisation being granted on 16 April 2014, against which authorisation an appeal was 

lodged resulting in further delays. Subsequently the Appeal EA was granted on  

12 October 2015.  

 

55.2 Due to the aforementioned protracted process, the current EIA process was effectively 

placed on hold, due to the fact that the road which formed the subject of the Section 24G 

application constituted an integral part of the current proposed development. It was not 

possible to attend to the assessment of the proposed development without having clarity 

regarding the access road. 

 

55.3 The wording of the EA and Appeal EA caused confusion as to whether it was in fact 

necessary to obtain an environmental authorisation. This resulted in extensive 

correspondence being exchanged between the EAP and the DEADP. This matter was only 

finally resolved on 3 February 2016, by virtue of a letter of the DEADP, which finally 

confirmed that an environmental authorisation was in fact required and that the current EIA 
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process should be continued. We attach hereto as Annexure B the aforementioned letter of 

the DEADP.  

 

55.4 Subsequent to the abovementioned letter of the DEADP, the EAP immediately attended to 

all aspects pertaining to the preparation of the Amended FBAR.  

 

55.5 It is submitted that the abovementioned factors more than adequately explain the delay in 

finalising the Amended FBAR.  

 

55.6 On 1 October 2014, the Applicants did formally submit an extension application within the 

requested period of 6 months. A copy of the aforementioned request is attached hereto as 

Annexure C.  

 

[56] On no reasonable basis can it be said that the Department did not accept the reasons offered by the 

Applicant for not submitting the Amended FBAR.  The Applicants would not like to unnecessarily 

burden this response by annexing all relevant correspondence in this regard, but offers to make such 

papers available to the Decision Maker should that be required.  

 

[57] It is clearly evident that the Environmental Application has not lapsed and that the DEADP can now 

appropriately consider the application.  

 

Proposed Layout Of Units 

 

[58] The Objector states that the EAP fails to provide a satisfactory explanation of the qualification of 

Professor Lubke to make a visual impact assessment.   In this regard it should be noted that Professor 

Lubke is not a visual impact assessment specialist.   The mere fact that Professor Lubke, as a dune 

specialist,  who understands profiles and site lines, makes a single comment on the visibility of the 

units from the Objector’s development behind the Property, does not constitute a visual impact 

assessment. 

 

Road Construction 

 

[59] The Objector again takes issue with the construction of the road. 

 

[60] As indicated above, the construction of the road has been approved in terms of the EA, as well as the 

Appeal EA.  Such statutory authorisations stand and are beyond legal attack.  
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[61] The issues which the Objector raises regarding the construction of the road are dealt with in detail in 

the aforementioned EA’s and also in the Amended FBAR. 

 

[62] As stated above, the Objector’s comments regarding the construction of the road are irrelevant for 

purposes of the Amended FBAR. 

 

[63] However, despite the above, the EAP still considered the road construction in the assessment 

contained in the Amended FBAR.  All construction phase impacts have been included and addressed 

and the road is specifically mentioned in such portions of the Amended FBAR.  It is furthermore 

stated by the Objector that the EAP has not considered how the road construction will affect the 

stability of the Objector’s fence and the foundation of its property.  The Objector’s submissions are 

repetitive and without substance.  As already stated above, the construction of the road has been 

statutorily authorised twice, and it is not competent for the Objector to raise objections to the 

construction of the road at this point in time. 

 

[64] The design of the floating foundations of the tower blocks of the Objector’s property, was 

undertaken with the full knowledge that a road and 22 units would be constructed on the Property 

and accordingly should have been taken into account, as this was specifically agreed upon in terms 

of the abovementioned Agreement.  Despite the above, the EAP addresses the concerns of the 

Objector in any event.  Our instructions are that a small retaining wall is proposed adjacent to the 

boundary fence between the two properties to protect the fence.  It may be necessary to remove the 

common boundary fence during construction and then to restore it.  The compaction work for the 

road layers will improve the stability of any structures located behind on the adjacent property.    

  

 The following input was also obtained from Royal HaskoningDHV as contained in their email of  

24 November 2016:    

 

 “The proposed retaining wall is 1 meter high.  The fence will have to be dropped during construction 

of the retaining wall or in a worst case scenario, the fence may have to be taken down before and 

rebuilt after construction of the retaining wall. 

 

 As for the tower block foundations, the wall is too low and too far from the building to have any 

affect.  The foundation loads from the buildings spread at an angle of 45 degrees from the bottom of 

the foundation level.   The bottom of the foundations are at least 600 millimeters below ground level.  

For the retaining wall to have any effect on the building foundations, the building should then be 

closer than 400 millimeters to the retaining wall, which is not the case.  The buildings are +/- 5 

meters from the boundary which means that the proposed retaining wall will have no influence on 

the building foundations.”    
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[65] It is unclear what is implied by the Objector with its reference to the lowering of the road.  Suffice to 

say that the height restrictions of the units are a contractual obligation contained in the 

abovementioned Agreement as viewed from the Objector’s property. This was contained in a 

contractual Agreement between the parties before the Objector’s building was built.  This determines 

a fixed height above which the units are not permitted to extend.  Accordingly, changes to the level 

of the road will not impact on this height restriction. Such land use restrictions can also appropriately 

be imposed at the subdivision of the Property. The zoning rights of the Property have, however, 

already vested.  

 

Need And Desirability 

 

[66] The need and desirability of any development should be determined by considering the broader 

community’s needs and interests as reflected in the Integrated Development Plan and the Spatial 

Development Framework (SDF) of the area concerned.  

 

[67] The Property is in all respects consistent with the SDF of the Municipality in that it is designated for 

Formal Residential purposes and is included within the Urban Edge of the Municipality. The 

proposed development is therefore directly consistent with what the spatial vision of the 

Municipality is for the larger Diaz Strand area.  

 

[68] In terms of the Local Government: Municipal Planning And Performance Management Regulations, 

2001, the purpose of the SDF of a municipality is prescribed in the following terms: 

 

“(4)   A spatial development framework reflected in a municipality’s integrated development plan 

must— 

 

(a) give effect to the principles contained in Chapter 1 of the Development Facilitation 

Act, 1995 (Act No. 67 of 1995); 

 

(b)  set out objectives that reflect the desired spatial form of the municipality; 

 

(c) contain strategies and policies regarding the manner in which to achieve the 

objectives referred to in paragraph (b), which strategies and policies must— 

 

(i) indicate desired patterns of land use within the municipality; 

 

(ii) address the spatial reconstruction of the municipality; and 
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(iii) provide strategic guidance in respect of the location and nature of 

development within the municipality; 

 

(d) set out basic guidelines for a land use management system in the municipality; 

 

(e) set out a capital investment framework for the municipality’s development 

programs; 

 

( f ) contain a strategic assessment of the environmental impact of the spatial 

development framework; 

 

(g) identify programs and projects for the development of land within the municipality; 

 

(h) be aligned with the spatial development frameworks reflected in the integrated 

development plans of neighbouring municipalities; and 

 

(i) provide a visual representation of the desired spatial form of the municipality, 

which representation— 

 

(i) must indicate where public and private land development and 

infrastructure investment should take place; 

 

(ii) must indicate desired or undesired utilisation of space in a particular 

area; 

 

(iii) may delineate the urban edge; 

 

(iv) must identify areas where strategic intervention is required; and 

 

(v) must indicate areas where priority spending is required.” 

 

[69] If the spatial context of the Property is properly considered as far as its vested land use rights and 

location within the urban edge is concerned, it is a clear indication of what the future spatial 

development of the Property should be.  
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Alternative To Proposed Development 

 

[70] Reference is made by the Objector to “adverse environment harm”, however once again no 

substantiation or proof hereof is presented.  This aspect has been dealt with in depth above and we 

shall not be repetitive. Suffice to state that we confirm the position of the Applicants as set out 

above. 

 

[71] The Objector then states that some of its representatives have indicated that they have an existing 

area within their footprint which already has a foundation and which is suited for a similar 

development to theirs and that same can serve as an alternative to this proposed development.  At no 

stage throughout the entire protracted EIA process has the Objector made any formal suggestion as 

to an alternative to the proposed development to the Applicants or the EAP for use of its land or use 

of its undeveloped foundation for a tower block. All formal communication in the EIA process from 

the Objector has come through its attorneys and at no stage has such an alternative been mentioned. 

Furthermore, such alternative is not in relation to the Applicants’ Property and is in any event not 

reasonable or feasible. The Objector is slow to disclose any details about this alternative and the 

Applicants submit that such alternative is totally unrealistic and does not entail a potential alternative 

as envisaged in terms of the EIA Regulations.  

 

The Services Report 

 

[72] The Objector makes the submission that the Mossel Bay Municipality has only agreed in principle to 

provide services on the basis of the plans submitted to it.  We attach hereto as Annexure D a letter 

from the Mossel Bay Municipality which confirms the availability of water and sewerage services.  

 

Re-Notification And Re-Advertisement 

 

[73] The Objector makes the submission that since 2012 there exists a likelihood that the cohort of 

persons comprising Interested and Affected Parties has changed to include other persons not initially 

notified. 

 

[74] The EIA process was a “living” process during which time the EAP continuously communicates with 

Interested and Affected Parties from time to time.  It is submitted that all Interested and Affected 

Parties have been afforded ample opportunity to raise concerns and comments and that the EIA 

Regulations have been substantially complied with.  
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Aesthetics 

 

[75] The Objector objects to the stilts as it is apparently going to be a blight on the landscape and 

incongruous with its development. 

 

[76] Such comment is again without any substance or substantiation and it is unclear how single story 

units on timber support, which step down with the natural slope of the dunes, could be viewed as a 

“blight” when considered in the context of the surroundings. Specifically, the enormous seven storey 

concrete and glass tower of blocks which are situated immediately behind the Property and which 

forms part of the property of the Objector. 

 

[77] The Objector then proceeds to make the once again unsubstantiated, submission that the EAP or 

Applicants will not be able to prevent the stilts from being used as separate rooms or storeys, thereby 

defeating the very purpose for which it is being introduced, being the conservation of the dunes. This 

is typically a matter which can be appropriately addressed by means of approval conditions.  

 

[78] In this regard it should be noted that the units have all be designed, building plans will be approved 

in relations thereto and no changes to these plans will be permitted in relation to building under the 

houses in the area of the stilts.  The purpose of the stepping down of the units down the slope, and 

not extending out at one level, is to reduce the visual impact of the units, while the timber supports 

allow the continuation of dune processes (in other words the movement of sand) under the units.   

This aspect is dealt with repeatedly in the Amended FBAR and the Objector should have regard to 

the contents thereof. 

 

Comments And Response Report 

 

[79] It is alleged by the Objector that the EAP failed to respond adequately to comments.  As has been 

shown throughout these submissions, the EAP has more than sufficiently responded to and addressed 

the comments of various Interested and Affected Parties and taken their concerns into consideration.  

It is submitted that the EAP has complied with all the EIA Regulations applicable to Basic 

Assessment Reports and in particular the EIA Regulations applicable to public participation.  All 

comments and concerns that were raised, were responded to and addressed and they were recorded. 

 

Objectors Concluding Remarks 

      

[80] We shall deal chronologically with these submissions contained in the concluding remarks of the 

Objector: 
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80.1 The land use planning approvals have in fact not lapsed; 

 

80.2 Professor Lubke has in fact submitted a signed report as required by the DEADP; 

 

80.3 Adverse environmental impacts owing to the road construction is irrelevant for current 

purposes in light of the EA and Appeal EA; 

 

80.4 The proposed development is in all respects consistent with the SDF of the Municipality and 

the applicable need and desirability guidelines; 

 

80.5 The provisions of the ICMA, as far as the Coastal Protection Zone, do not find application in 

the instant matter; 

 

80.6 No alternatives were raised by the Objector and such submissions are incorrect. All 

reasonable and feasible alternatives were considered and assessed in the Amended FBAR as 

prescribed in terms of the EIA Regulations.  

 

CONCLUSION 

 

[81] The Property has a primary zoning of General Residential as well as a consent use for 22 Group 

Housing units. The aforementioned use rights have been confirmed and locked in.  

 

[82] The refusal of the Applicants’ environmental application would be tantamount to a constructive 

expropriation, which will entitle the Applicants to compensation and constitutional damages.  

 

[83] Almost all the concerns raised by the Objector have already been properly considered by the 

Minister when environmental authorisation was granted on appeal in respect of the internal access 

road. We repeat what is stated in Paragraph 23 above.  

 

[84] The Property is located within the Urban Edge and is designated in the SDF for Formal Residential 

purposes. The proposed development is therefore consistent with the SDF.  

 

[85] The Property is not located within the Coastal Protection Zone and is furthermore excluded from the 

100 meter restriction zone referred to in Section 16(1)(e) of ICMA. 

 

[86] A large number of mitigation measures have been identified and proposed in the Amended FBAR, 

which will effectively ensure the ecological sustainability of the development. A number of these 
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mitigation measures were already found by the Minister to be effective when environmental 

authorisation was granted for the internal access road.  

 

[87] The Applicants submit that the Objections should be rejected by the Competent Authority.  

 

 

Kind regards,  

 

STADLER & SWART 

PER:  AH SWART 


