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1 INTRODUCTION

HilLand Environmental, independent Environmental Assessment Practitioners (EAP) have been appointed by
the Applicant, Pansy Villas Home Owners Association, to ensure compliance with the regulations contained
in the National Environmental Management Act (NEMA, No 107 of 1998) and Environmental Impact
Assessment Regulations 2014 for the proposed development of Pansy Villas, Erf 5216, Mossel Bay.

2 REQUIREMENTS OF THE PUBLIC PARTICIPATION PROCESS

Section 54 of NEMA specifies that a person conducting a public participation process must comply with the
following minimum requirements as stipulated in the Regulations:—

(a) fixing a notice board (of a size at least 60cm by 42cm; and must display the required information
in lettering and in a format as may be determined by the competent authority) at a place
conspicuous to the public at the boundary or on the fence of (i) the site where the activity to which
the application relates is or is to be undertaken; and (ii) any alternative site mentioned in the
application; (Annexure 4)

(b) giving written notice to (i) the owner or person in control of that land if the applicant is not the owner
or person in control of the land; (ii) the occupiers of the site where the activity is or is to be
undertaken or to any alternative site where the activity is to be undertaken; (iii)owners and
occupiers of land adjacent to the site where the activity is or is to be undertaken or to any
alternative site where the activity is to be undertaken; (iv) the municipal councillor of the ward in
which the site or alternative site is situated and any organisation of ratepayers that represent the
community in the area; (v) the municipality which has jurisdiction in the area; (vi)any organ of state
having jurisdiction in respect of any aspect of the activity; and (vii) any other party as required by
the competent authority; (Annexure 3)

(c) placing an advertisement in (i)one local newspaper; or (ii) any official Gazette that is published
specifically for the purpose of providing public notice of applications or other submissions made in
terms of these Regulations; (Annexure 2)

(e) using reasonable alternative methods, as agreed to by the competent authority, in those instances
where a person is desiring of but unable to participate in the process due to (i)illiteracy; (ii) disability;
or (iii)any other disadvantage.

Exemption has been applied for the following activity and the motivation for exemption is explained below:
Regulation 10(2)(d) - The applicant must, in writing, within 12 days of the date of the decision on the
application (d) publish a notice –

i) Informing interested and affected parties of the decision;
ii) Informing interested and affected parties where the decision can be accessed; and
iii) drawing the attention of interested and affected parties to the fact that an appeal may be lodged

against the decision in terms of Chapter 7 of these Regulations, if such appeal is available under the
circumstances of the decision, in the newspaper contemplated in regulation 54(2)(c) and (d) and which
newspaper was used for the pacing of advertisements as part of the public participation process.

The motivation for exemption is that the interested and affected parties that register throughout the process
will be informed of the decision and given the opportunity to appeal the decision.

It is believed that parties that are interested in the process will register for the process and provide their
relevant comments.  If the decision is placed in the newspaper, parties that were not initially aware of the
process may base their comments on factors already discussed and resolved through the EIA process.  This
could lead to unnecessary hold ups and further cost implications for the applicant.
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3 ROLE OF THE INTERESTED & AFFECTED PARTY

In terms of Section 56 of NEMA, a registered interested & affected party (I&AP) is entitled to comment, in
writing, on all written submissions, including draft reports made to the competent authority by the applicant
or the Environmental Assessment Practitioner (EAP) managing an application, and to bring to the attention
of the competent authority any issues which that party believes may be of significance to the consideration
of the application, provided that –

a) Comments are submitted within (i) the timeframes that have been approved or set by the
competent authority; (ii) any extensions of a timeframe agreed to by the Applicant or EAP.

b) A copy of comments submitted directly to the competent authority is served on the Applicant or
EAP; and

c) The I&AP discloses any direct business, financial, personal or other interest which that party may
have in the approval or refusal of the application, via an advert in the local press.

Sections 44 of NEMA further specify that all written comments received by the EAP from a registered I&AP
must accompany the (public participation) report when the report is submitted to the competent authority
with the Final BAR.

4 PUBLIC PARTICIPATION PROCESS TO DATE

4.1 Draft Basic Assessment Report (2012-2013)

Owners / occupiers of land adjacent to the boundary of the site were informed of the 21 day
registration period (25 May 2012 – 15 June 2012) via notification letters (Please see Annexure 3 of
Appendix F) of the process.  Authorities are automatically entered as Registered I&APs (unless they
indicate otherwise).

Other persons and organizations were informed of the need to register as I&APs in order to be
entered onto the I&AP data base and to continue to receive information pertaining to this
application, via an advert in the Mossel Bay Advertiser on 25 May 2012 within the 21 day registration
period. Please see Annexure 2 of Appendix F.

A site notice board has been placed at the site, inviting interested persons to register as I&APs since
25 May 2012. Please see Annexure 4 of Appendix F for the site notice.

Only registered Interested and Affected Parties and NGOs were notified of the availability of the
draft BAR which contains all the Background Information.  Authorities were sent copies of the draft
BAR for review and were notified by DEADP of their requirements for comment. Please see Annexure
6 of Appendix F.

All registered stakeholders / I&APs were invited to comment on the proposal within the 40-day
comment period, 10 December 2012 – 07 February 2013.

LIST OF INTERESTED & AFFECTED PARTIES (I&APs)

The direct adjacent neighbouring property owners (Annexure 1, Figure 1) were all notified of the 21 day
registration period, as well as of the need to register as I&APs.

Besides the authorities, only Registered I&APs have been notified of the draft BAR.
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The following Authorities were requested to comment on the draft BAR:

State Departments:

 Department of Health - Manie Abrahams
 Department of Environmental Affairs and Development Planning:

Marine and Coastal Management - Zain Jumat

Organs of State

 CapeNature Benjamin Walton
 Mossel Bay Municipality: Director: Development and Planning Charl Möller
 Mossel Bay Municipality: Director: Technical Services D. Naidoo
 Mossel Bay Environmental Officer Warren Manuel
 Heritage Western Cape Troy Smuts

NGO’s

 Mossel Bay Environmental Partnership Vicky – Lyn Keet
 Mossel Bay Municipality: Ward Councilor P. Terblanche
 BotSoc Lucretia vd Walt

The following registrations were received during the 21 day registration period (25 May 2012 – 15 June 2012).
These registered I&APs invited to provide comment on the draft BAR

 Kelly – Jane Poe - Oyster Bay Reserve
 Pansy Cove Body Corporate – Sarah Kvalsvig Cullinan & Associates
 Nick and Gail Walker
 Mornay Beaukes – Manager ATKV Resort Hartenbos and Chairman Hartenbos Conservancy
 Mr. Kobus Oosthuizen – Te Waterkant Woonstelle 22 & 27
 Madie Sauerman and SF Sauerman – Te Waterkant Woonstelle
 Francois Potgieter – Owner of a unit at Pansy Cove

The following parties submitted comment on the draft BAR (10 December 2012 – 07 February 2013):

State Departments:

 Department of Health (Comment submitted)
 Department of Environmental Affairs and Development Planning:

Marine and Coastal Management (Comment submitted)

Organs of State

 CapeNature (No comment received)
 Mossel Bay Municipality: Director: Development and Planning (No comment received)
 Mossel Bay Municipality: Director: Technical Services (No comment received)
 Mossel Bay Municipality: Environmental Officer (Comment submitted)
 Heritage Western Cape (Comment submitted)

NGO’s

 Mossel Bay Environmental Partnership (No comment received)
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 Mossel Bay Municipality: Ward Councilor (No comment received)
 Botsoc (No comment received)

Registered I&AP’s

 Kelly-Jane Poe - Oyster Bay Reserve (No comment received)
 Pansy Cove Body Corporate - Cullinan & Associates (Comment submitted)
 Nick and Gail Walker (No comment received)
 ATKV Resort Hartenbos and Chairman Hartenbos Conservancy (No comment received)
 Mr. Kobus Oosthuizen – Te Waterkant Woonstelle 22 & 27 (No comment received)
 Madie Sauerman and SF Sauerman – Te Waterkant Woonstelle (No comment received)
 Francois Potgieter – Owner of a unit at Pansy Cove (No comment received)

In terms of Section 56 of the NEMA regulations, the following minimum requirement has been attended to
under the Public Participation Process:

 Section 56(2) – giving written notice

Owners / occupiers of land adjacent to the boundary of the site (Annexure 1, Figure 1) were
informed of the 21 day registration period (25 May 2012 – 15 June 2012) via notification letters (Please
see Annexure 3 of Appendix F) of the process.  Authorities are automatically entered as Registered
I&APs (unless they indicate otherwise).

Other persons and organizations were informed of the need to register as I&APs in order to be
entered onto the I&AP data base and to continue to receive information pertaining to this
application, via an advert in the Mossel Bay Advertiser on 25 May 2012 within the 21 day registration
period. Please see Annexure 2 of Appendix F.

A site notice board has been placed at the site, inviting interested persons to register as I&APs since
25 May 2012. Please see Annexure 4 of Appendix F for the site notice.

Only registered Interested and Affected Parties and NGOs were notified of the availability of the
draft BAR which contains all the Background Information.  Authorities are sent copies of the draft BAR
for review and are notified by DEADP of their requirements for comment. Please see Annexure 6 of
Appendix F.

All registered stakeholders / I&APs were invited to comment on the proposal within the 40-day
comment period, 10 December 2012 – 07 February 2013.

All comments received have been included in the Issue & Response Table below.

Comment received during the 21 day registration period (25 May 2012 – 15 June 2012):

Original comments can be seen in Annexure 5 of the Report.

Nick and Gail Walker – 18 June 2012
“My main concern is the remnant coastal dune
south of the small estuary. It is the only relatively
pristine bit left of the former Voorbaai wetlands /
coastal dunefield, small as it is – hopefully the
developers will preserve this.

I am sure that you have taken into consideration

Yes the area south of the estuary is still relatively
pristine and it will remain so – that area is not
included in the application at all.
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the rising sea levels – storms might cause a lot of
damage to the project in a few years.”

Sea level rise and storm damage potential have
been assessed and are not a concern in this
instance.

Mr. Kobus Oosthuizen – Te Waterkant Woonstelle – 22 June 2012
Na aanleiding van jou e-pos, gedateer 22 Junie
2012, gee ons nie toestemming tot die beplande
konstruksie by Pansy Villas nie. Namens
Te Waterkant 22 en 27. Kobus en Moira
Oosthuizen.

Please note that Pansy Villas is a proposed
development which is currently in process of an
Environmental Impact Assessment. The
construction may not take place without
Environmental Authorisation from the Department
of Environmental Affairs and Development
Planning. The letter sent to you is to register as an
I&AP and to provide comment on the proposal.
We will then inform you of when the information
regarding the project is ready whereby you can
comment on the proposal. All comments
received including all information is then sent to
the Department for final decision.

I will register you as an I&AP on our data base and
inform you of all information going out to the
public.

Please contact our office for any questions.

Comment received on the 40 day draft BAR period of 10 December 2012 – 07 February
2013:

Original comments can be seen in Annexure 7 of the Report.

Zain Jumat – DEA&DP: Coastal Management Unit – 25 February 2013
The activity entails the construction of a 22 individual
dwelling on the subdivided erven within the existing
holiday resort on Erf 5216, Pansy Villas, Mossel Bay
and internal road along the border of Erf 5217 (Pansy
Cove) to the southern end of the property, linking to
the existing Municipal road network.

As in draft BAR.

The unit will be located on the individual subdivided
erven and will be constructed on timber poles to
raise them up above the dunes which fall away
below the road level.

As in draft BAR.

The activity will also create general work for locals in
the area during construction.

As in draft BAR.

The above mentioned application refers.
The Coastal Management Unit (CMU) supports the
preferred alternative as presented in the draft BAR
and makes the following comments on the
application:

Noted.

If the approval for the application is granted, the
CMU recommends that the competent authority
specifies as a condition of authorisation that the
applicant must implement a monitoring programme
for pollutant in the waste produced during
construction at the facility. The Environmental

Noted and agreed. This is dealt with in the EMP.
Should the application be approved the conditions
within the Environmental Authorisation will be
incorporated into the Final EMP and be approved by
the DEA&DP before implementation.
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Management Programme (EMP) must be approved
by the competent authority before implementation.
The Coastal Management Unit (CMU) noted that the
development will occur within a previously disturbed
environment and that the development is situated
approximately 100m from the high water mark and
possibly within 32m of a water course.

As in draft BAR.

A permit to use a vehicle in the coastal zone will be
required if there will be driving along the beach
during construction. Therefore the applicant must
apply for an ORV permit to drive on the beach in
terms of Section 44 of the NEMA (Act NO. 107 of
1998). The application can be obtained from Mr. A.J
McDonald of Department of Environmental Affairs:
Oceans and Coasts: Tel: 021 819 2493.

Noted and will be complied with.

It has been noted that there is no medium term
urban edge delineated within the Mossel Bay Spatial
Development Framework (SDF) (December 2008)
however it is within the Provincial Spatial
Development Framework (PSDF) interim edge.

Noted.

The composite map indicates that the site (Erf 5216)
is classified as a Critical Biodiversity Area (CBA) and
Transformed (No Natural Vegetation remaining)
area. However the proposed development will utilise
timber poles to elevate the unit that falls within the
CBA to avoid clearance of vegetation.

As in draft BAR.

The CMA reserves the right to revise its initial
comments and requests further information from you
based on any new or revised information received.

Noted.

Warren Manuel – Mossel Bay Municipality: Environmental Officer – 07 February 2013
I refer to the Draft Basic Assessment Report and the
various specialists reports (appendix G) contained
therein. This office is concerned about the following:
1. Storm water will have to be discharged

somewhere and this will most likely be on the
beach via a storm water outlet. It is noted in the
‘Dune Sensitivity Report’ that it is essential that a
section of dune between the high water mark
and any development on the site be retained.
Storm water outlets along the coast are usually
the source of problems relating to erosion. There
are many examples along our coast i.e. Diaz,
Bayview, Glentana etc. This is usually a long term
problem, how will this be addressed?

The storm water system will be according to the
Municipality’s requirements and conform to national
standards. The design of the storm water network
caters from a 1:5 year flood up to 1:50 year floods.

A SUDS system is proposed to reduce the amount of
storm water discharge and all final discharge points
will be outside the 25m buffer zone and will include
infiltration and seepage to avoid erosion problems.
Please see EMP in Appendix H.

2. The EAP recommends that the area between the
developments (existing and future) and the high
water mark be rehabilitated. The proposed
development will increase the risk that there be
further degradation of the area as seen during
previous development i.e. flattening of dunes, not
leaving enough of a buffer zone, paths to the sea
etc.

According to all three specialist reports done for the
proposal (Dune Assessment Report dated Feb 2010,
done by HilLand Associates, Conservation
Significance and Status Report for the Frontal Dunes
of Erf 5216, Hartenbos (Pansy Villas) done by Eden
GIS and the Pansy Cove Villas Coastal Report dated
23 July 2012 which includes the historic report done
by Entech, 2007) concludes that the entire site is
already disturbed. The entire dune system was
historically bulldozed flat to make way for
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development. The beach system has been
physically changed that now requires alternative
forms of rehabilitation and management to get it
into a new natural state.  This state, however, will
require continual ongoing management during the
construction and operational phases of the
development.

Placing the units on raised timber supports will
prevent any problem of sand inundation and the
requirement to flatten dunes over time.

3. It is mentioned in section D (14) of the DBAR that
the original approval of the development
probably was not wise, this opinion is shared by
this office.

The draft BAR mentions: “Although it is the owners
right to build on these properties and the design
alternative of raising the structures on timber poles is
the best practical environmental option for
development of the site, it is questioned if the
original approval of units on the site in the first place
was wise.

The proposal with the new design will limit the
impact and allow the dunes to move naturally
below and in front of the units and the single
boardwalk access to the beach will limit the
disturbance on the dune, but the original dune
system seen historically has been totally lost through
the historic practices and construction already in
existence along this entire stretch of coast”.

Manie Abrahams – Department of Health – 19 December 2012
This office subjected to the following conditions has
no objection to the proposed activities:
Mossel Bay Municipality must provide all potable
water for the development.

Noted and agreed.

All sewage is to be connected to the Mossel Bay
waste water treatment system.

Noted and agreed.

All solid waste is to be incorporated into the Mossel
Bay Municipal solid waste stream.

Noted and agreed.

All possible steps must be taken to prevent
environmental pollution as well as pollution of the
beach front and any nearby streams or
underground water.

Waste and litter is dealt with in the EMP.

If pollution does occur, then the HOA must take
immediate steps to rectify the situation and
rehabilitate the environment.

Noted and agreed. Environmental pollution must be
dealt with in the Operational Management
Programme (OEMP) for the site.

Sarah Kvalsvig and Jane Blomkamp – Cullinan & Associates Inc  on behalf of the body corporate of the
Pansy Cove Sectional Title Scheme– 06 February 2013

1. INTRODUCTION
We act for the body corporate of the Pansy Cove
Sectional Title Scheme (“Pansy Cove”) which is a
complex of holiday apartments established on erf
5217 Hartenbos which borders erf 5216 Hartenbos
(the site of the proposed development) on its north-
western boundary.

This comment addresses issues arising from the draft

Noted.
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basic assessment report (“BAR”) submitted for the
Pansy Villas Development on erf 5216, and also the
environmental impact assessment report (“EIAR”) in
respect of the infilling and compaction of a
depression located on the northwestern border to
enable construction of an access road.

Pansy Villas Home Owners Association (“the
applicant”) has applied for rectification in terms of
section 24G(1) of the National Environmental
Management Act, 107 of 1998 (“NEMA”), as well as
an environmental authorisation for four listed
activities which are triggered by the applicant’s
development proposal.
1.1 Section 24G application
The applicant seeks to rectify the unlawful infilling of
the hollow between erf 5217 and 5216 which at that
time triggered item 1 (d) of Schedule 1 of GN R. 1182
of 5 September 1997, “the construction, erection or
upgrading of roads and associated structures” –
road being defined in regulation 11(f) as “any road
or track in an area regarded by the relevant
authority as a sensitive area”. An environmental
impact assessment has been undertaken in respect
of this activity and the EIAR has been prepared by
Hilland Associates (“Hilland”) as part of the
application.

As in BAR and EIR.

1.2 Application for environmental authorisation
The other activities are subject to basic assessment in
terms of the Environmental Impact Assessment
Regulations, 2010. A basic assessment report (“BAR”)
has accordingly been prepared by Hilland in respect
of the following activities:
 construction of buildings exceeding 50 square

meters in size where such construction occurs
within a watercourse or within 32 meters of a
watercourse. (Listing notice 1; activity 11);

 construction or earth moving activities within the
littoral active zone or a distance of 100 meters
inland of the high-water mark of the sea or an
estuary in respect of buildings of 50 square meters
or more, or infrastructure covering 50 square
metres or more. (Listing notice 1; activity 16);

 the infilling or depositing of any material of more
than 5 cubic meters into, or the dredging,
excavation or removal or moving of soil, sand,
shells, shell grit, pebbles or rock of more than 5
cubic meters from a watercourse or within 100
meters inland of the high-water mark of the sea.
(Listing notice 1; activity 18); and

 construction of buildings with a footprint
exceeding 10 square meters in size; or
infrastructure covering 10 square meters or more
where such construction occurs seaward of the

As in BAR.
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development setback line or within 100 meters of
the high-water mark where there is no setback
line. (Listing notice 3; activities 16(d)(i) and
(iv)(cc)).

1.3 The development
The applicant proposes to develop 22 individual
dwellings on erf 5216 for use as holiday
accommodation. The units will be elevated above
the ground on timber poles. The development
proposal includes an internal access road along the
border with erf 5217.

As in BAR.

2. THE BASIC ASSESSMENT REPORT
The BAR assesses the main potential ecological
impacts of the development as erosion of dune area
and disturbance of indigenous vegetation. The BAR
draws on three reports in evaluating the potential
impact of the development on dune function and
the coastal environment generally. They are:
 a “Dune sensitivity statement” prepared by

Hilland, dated February 2010;
 a “Coastal report” prepared by Fraser Consulting

Civil Engineers, dated July 2012; and
 a “Conservation Status and Significance Report”

prepared by Eden GIS Spatial Solutions, dated
August 2012.

The potential impact on dune area is rated as low
and proposed mitigation measures are the placing
of units on timber supports to allow dune processes
to continue beneath them, the demarcation of “no-
go areas” during construction and access to the
beach by a designated boardwalk only.

The potential impact on indigenous vegetation is
rated as low and proposed mitigation measures are
the placing of units on timber supports together with
replanting and rehabilitation of the affected area
and the demarcation of no-go areas during
construction.

We do not believe that the BAR evaluates the
environmental impacts of the development
accurately or in sufficient detail. In these comments
we address the following deficiencies:

Based on the comments received Prof R Lubke was
appointed to review the findings of the assessment
and specialist studies: the TOR were as follows:
1.Review the history of the area in question, examine
the present status, and advise on the
way forward on sound environmental lines;



13
HilLand Environmental MOS16/694/03

Public Participation Report Proposed development of Pansy Villas Erf 5216 Mossel
Bay

 a weak evaluation of site sensitivity and impact
on dune function;

 inadequate motivation for disregarding the
“Critical Biodiversity Area” status of the site;

 inadequate description of service provision and
failure to assess the potential impacts of service
infrastructure; inadequate identification of
issues/concerns requiring investigation to establish
the potential impacts of the project;

 provision of factually incorrect information
regarding the section 24G application;

 and inadequate treatment of alternatives.

2. Carry out a visit to the site to determine the
present condition of the dune and its
vegetation, particularly to assess the degree to
which it has been degraded by human
activity;
3. Review the reports and concepts produced by
various consultants and opponents to the
development, particularly with respect of the
potential environmental impacts;
4. Produce a report for the clients summarising these
findings.

His findings concur with those contained in the BAR.

Specialist review concurs with the report findings.

The CBA is not being disregarded. According to the
Specialist Reports the site has been completely
modified. The CBA mapping does not take the site
specific mapping and status into account due to the
scale at which the CBA mapping was done.

Services connect to the existing municipal
infrastructure that has been put in place to serve the
property.

All information contained is factually correct.

Alternatives have addressed in the report.
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2.1 Evaluation of site sensitivity and impact on
dune function

The area of the site is approximately 24 500 square
meters. The property is bordered by the coast line of
Mossel Bay (Diaz Beach) to the east, the Pansy Cove
Estuary to the south and the Pansy Cove Sectional
Title Scheme to the west and north. The site consists
of both flat land and of a gradient of 1:10 – 1:4 with
undulating primary and hummock dunes. There are
apparently a few indigenous dune species occurring
on the site however the seaward facing frontal slope
of the primary dune is covered predominantly by
alien vegetation. It is noted that the municipality has
been undertaking alien clearing around the mouth
of the estuary.

The BAR describes the site as “having very little
conservation value or worthiness”. This is because
the “physical and biological changes over time
have resulted in a total collapse of the conservation
structure and function of the original dune system”.
The artificial establishment of a new beach profile
causing a change in the original dune dynamics is
said to have resulted in a system that requires
alternative forms of management and rehabilitation
“to get it into a new natural state”.
The report describes this state as “permanent for the
foreseeable future” and not capable of being
reversed. On this basis it is concluded that any
impact which the development may have on the
dune system will be acceptable and the
significance rating of the impact prior to mitigation is
given as low. As such, the BAR reasons that further
interference with the dune system is justified by the
degraded state of the dunes so that the
environmental effects of the development are
considered negligible.

This assessment cannot be logically reconciled with
other statements that are made in the reports, for
example, the recommendation in the Dune
Sensitivity Statement that “future development
seawards of existing developments must ensure that
the dune zone is retained and rehabilitated so that it
continues to function physically to trap sediments
and buffer against seaward erosion.”

Furthermore, in the same report the following
statement is made: “Should the dunes be
rehabilitated along the entire length of the coastline,
they would once again perform an ecological
function as a link or corridor along which the dune
pattern and process would be able to function.

As stated in BAR.

This is a physical requirement to ensure sediment
trapping and functioning of the hummock and
primary dunes.

This is a statement of fact - rehabilitation of the
hummock dunes in front of all the development
within this region would ensure continued ecological
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” A dune rehabilitation project has been undertaken
according to correspondence from Beverley Boer
(email dated 8 June 2012 in Appendix F) involving
the Mossel Bay Environmental Partnership. In fact,
Hilland relies on a report prepared in February 2010
(i.e. Dune Sensitivity Statement prepared by Hilland),
almost 18 months prior to advertising the application.
Besides the fact that the Dune Sensitivity Statement
can be considered to be out-of-date, it provides no
details of what site surveys were conducted, when
these were undertaken and by whom. Based on
these factors alone, the dune sensitivity assessment
can be regarded as lacking scientific rigour and is
thus wholly inadequate as a basis for assessing the
impact of the project on the dune system.

The assessment of the dunes as having little
ecological value is also not consistent with the way
that the authorities have dealt with this area
historically. Since 1997 there have been several land
use and environmental decisions affecting Erf 5216,
all of which have acknowledged the sensitivity of
the dune system and imposed onerous conditions to
preserve system functioning.

function.

The 2010 report is a reference included from an
earlier assessment of the site.  The BAR includes site
assessment done during this application and
specialist studies done for the application (August
2012).  Specialist review confirms the findings (2013)

The assessments and decisions referred to include
specifically the sensitivity of the southern dunes
(south of the Pansy Cove Estuary).   Specialist review
confirms the findings of the BAR in relation to the
proposed units and the dune area between them
and the high water mark.
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Erf 5216 forms part of a 30 hectare area which was
originally proposed for development as a complex
incorporating several forms of holiday
accommodation. At that time the area was
constituted by several erven which were
consolidated to form erf 4332 and 4333 Hartenbos –
these two erven were subsequently consolidated
and subdivided to form Erf 5216 and 5217 Hartenbos
in 2004 so that the boundary ran along a north-south
axis rather than an east-west axis as previously.

Agreed as well as this subdivision contained the
provisions of the General Residential zoning and the
22 units located on the portion now known as Pansy
Villas.

The first rezoning and subdivision of the area was
approved in September 1997 subject to several
conditions imposed after consultation with Cape
Nature Conservation. The full conditions are
attached as “Annex B”. We would emphasise the
following conditions:

Condition 8.4 stipulates:
“The Southern dunes on both the beach and in the
estuary mouth (Matron’s cottage) have very high
conservation value and all attempts should be
made to manage and conserve these areas in an
environmentally acceptable way. An access road
through this area may not be constructed.

Condition 8.7 stipulates:
“The dune area and two estuaries must be zoned
and protected as conservation areas. The necessary
detail plan, to rehabilitate and maintain the dune
estuary areas must be submitted for approval to the
relevant authorities.”

Condition 8.10 stipulates:
“The coastline is physically highly sensitive and an
appropriate (sixty metres minimum) set-back line for
development must be scientifically determined in
order to allow adequate recover of vegetation on
existing frontal dunes.”

The conditions are noted and must be complied
with.

These are the dunes south of the Pansy Cove estuary
and do not form part of this application or property.

The "dune area"(south of Pansy Cove Estuary) and
the two estuaries are to our knowledge protected as
such.

The studies propose a setback line between the units
and the coast allowing for the frontal dune recovery.
This setback of 25m (or in some cases less) has been
set and put into place by all the other developments
along the coast which formed part of the original
development.

In September 1999 an application was made by
Stocks and Stocks (the then owners of the property)
to use erf 4333 and erf 4332 as a caravan park. An
authorisation was sought from the Department of
Environment, Cultural Affairs and Sport (the
competent authority at the time). In December of
1999 the Minister for Environmental and Cultural
Affairs of the Western Cape Province approved the
application and issued a record of decision
exempting Stocks and Stocks from the requirements
of the environmental impact assessment regulations
under the Environment Conservation Act. The
approval was made subject to, amongst others, the
following condition:

The properties were subsequently consolidated and
re-subdivided into the two properties Pansy Cove
and Pansy Villas - both zoned for Group housing, with
Pansy Villas being subdivided into 22 units.  Setback
line of 20m along the estuary and 25m along the
beach was set.
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“The setback line for development is 60 metres
beyond the 2,0+ MSL contour. No developments,
construction or gardening are allowed between the
60 metres setback line and the sea. A palisade
fence (which allows sand to move through) shall be
erected on the 60 meters setback line or further
inland before any further construction. The purpose
of this fence is to discourage movement of people
over the sensitive dunes and also to demarcate the
area where construction vehicles are allowed. As
soon as the fence has been erected, an
independent land surveyor must verify in writing to
this department that the fence is on or beyond the
60 meters setback line. The 60 meters setback line
also applies to the estuary mouth.”

The assessment that the environmental effects of
development are considered negligible also cannot
be reconciled with well-established available
scientific information in relation to coastal dune
systems. Internationally it is recognised that
development on primary or fore dunes is poor
practice. This can be readily established through
conducting a web search on the subject.
Guidelines in which it is stated that development on
primary dunes should be avoided can be found for
various countries, including the USA and Australia.

More importantly, guidelines that state that
development on primary dunes ought to be
avoided have been documented in South Africa
more than 25 years ago. This points to the fact that it
has been established scientific knowledge for at
least this period of time, that hard / immovable
development on the fore dunes must be avoided. A
document authored by K L Tinley entitled “Coastal
Dunes of South Africa” was published in 1985 as
South African National Scientific Programmes Report
No. 109. Section 5.4 is concerned with guidelines “for
planners and users of soft coasts” (Pg. 244). The
following point is made (Pg 245): “…all soft coasts
are composed of unconsolidated shifting sediments
which are unstable and in a constant state of flux.
They are subject to highly variable spatial and
temporal change. Erosion and/or accretion occur in
the duration of a single tide or storm, in medium
contemporary time and over the longer term.”
Accordingly, Tinley states the following (Pg. 245):
“Roads, railways, bridges, power lines, parking lots,
houses and any other immovable structure must not
be placed within reach of the littoral active zone.

Noted. However the site specifics of the dune system
need to be taken into account and the history of the
activities in the area have altered the status of the
dunes in this area. The original system was sensitive
(pre 1950's) after which historic activities totally
transformed and irreplaceably altered the system.
Historic approvals have already been commenced
with, of which the proposed property forms a part.

Specialist review of the studies confirms the findings
of the BAR and its specialist assessments.

This is correct - however the total irreversible
transformation of the entire system through
development has already altered the system to such
an extent that there is little to no value remaining.
Rights are in place and have been effected, least of
which includes the development of Pansy Cove
(your client) within this original dune zone.
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Especially not within the coastal buffer zone and in
estuaries.” Such guidelines would not have been
proposed if it were not an established scientific fact
that primary dune systems are sensitive and dynamic
systems. Furthermore, these systems play an
important role for human society due to the
protection they afford to land uses on the landward
side of these systems (e.g. storms, sea level rise).

Based on all of the foregoing factors, serious doubt is
cast on Hilland’s assessment of the site sensitivity.
2.2 Inadequate motivation for disregarding CBA

status
The BAR indicates that erf 5216 is classified as a
Critical Biodiversity Area mapped as part of the fine
scale mapping undertaken by Cape Action for
People and Environment.

In terms of that scheme, a CBA is an area which
must be safeguarded in a natural or near-natural
state because it is critical for conserving biodiversity
and maintaining ecosystem functioning. Finescale
mapping of CBAs was undertaken by the Cape
Action Plan for the Environment (“CAPE”) for
inclusion in the Spatial Development Frameworks of
priority municipalities.

The BAR dismisses the significance of this
classification in a single paragraph which states:
“The only reason that this would be indicated as a
CBA would be to retain some form of connectivity
along the beach. The area however does not
connect to anything that is not already disturbed to
the north. The intact dune vegetation to the south of
the estuary is sensitive, of biodiversity value and is not
part of this property or application.”1

We do not agree with the implication that there is no
need to retain connectivity with the intact, sensitive
dune system to the south of the estuary just because
it is not part of the present property or application.
The dune system must be viewed as a whole in an
assessment of the impact of the proposed
development on the environment.

We have not been able to find any substantial
material in the various reports submitted with this
application which deal with the impacts of the
development on biodiversity. This is a significant
deficiency. The statutory scheme which requires an
environmental impact assessment procedure to be
undertaken and environmental authorisation
obtained before listed activities are carried out is a
measure put in place to ensure ecologically
sustainable development. Ecologically sustainable

As mapped and included in the report.

CBA mapping has not been adopted as yet by the
competent authority. A portion of natrual or near
natural will be maintained within the buffer zones as
proposed.

The BAR does not dismiss that the area falls in a CBA.
The EAP provides opinion and can once again be
supported by the Specialist Reports and what is
actually occurring on the site.

Connectivity is proposed and recommended within
the remaining dune vegetation which is to be
maintained and rehabilitated between the units and
the high water mark and along the estuary.

The specialist reports specifically deal with the status
of the site which is then assessed in the BAR as
required.
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development entails that development is first and
foremost environmentally sustainable.

This scheme is undermined if important conservation
indicators are dismissed as irrelevant because the
Environmental Assessment Practitioner (“EAP”) has
decided that they do not serve their stated purpose
in the applicable area.

In this regard, it is important to note that there is no
evidence to suggest that a site assessment has been
undertaken since the Dune Sensitivity Statement of
February 2010. The subsequent study undertaken by
Eden GIS is based on an analysis of aerial
photography from 1940 -2011. On the basis of this
analysis the following conclusion is drawn:
“The original indigenous vegetation that occurred
along this portion of the coastline no longer exists in
form or function. As shown above the ecological
and conservation integrity of these frontal dune
systems have been significantly reduced by
earthworks and the invasion of alien and exotic
plant species” and “Both the physical and biological
changes over time have resulted in a total collapse
of the conservation structure and function of the
original dune system, with this area having very little
conservation value or worthiness.”

It is notable that there is no indication of any
attempt to interact with the conservation authorities
(CapeNature) or with the authors of the CBA map
(SANBI) on the part of Hilland or Eden GIS.
Thus, the guidelines for involving biodiversity
specialists in the EIA process do not appear to have
been referenced, since these recommend
consultation with relevant conservation authorities.

In our view, the conclusion drawn by Eden GIS is in
conflict with that in the Biodiversity Sector Plan for
the area (see below). Their conclusions lack scientific
report and in general the manner in which the dune
systems and biodiversity have been addressed in the
BAR and associated specialist reports, from a
scientific perspective, is superficial.

Although there is reference to the CBA map in the
BAR, it does not appear that the supporting
technical report has been consulted, namely the
Biodiversity Sector Plan for Mossel Bay and Hessequa
Municipalities, published in 2010. Had this document
been scrutinised, it would have been noted that
urban development and settlements within CBAs are
regarded as undesirable and to be avoided (see
page 30 of the Sector Plan). The following is noted in

All required assessments have been undertaken and
reviewed.

Untrue statement. The specialist assessment from
2011 and the site photographs clearly indicate site
assessment since the earlier report (2010)
referenced.

Untrue statement -CapeNature has been involved
and consulted throughout this BAR process.

Please note that the Biodiversity Sector Plan quoted
has been drawn up subsequent to the approvals in
place for the property.  In view of their reference to
climate change and retaining buffers, coastal
engineers were appointed to ensure that these
principles could still be applied with the proposed
development.

Secondly should the document note what you have
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the Sector Plan:
“The most important ecological process areas or
landscape corridors falling within the Riversdale
Coastal Plain run along the coastline. The coastal
corridor should be protected to ensure long term
integrity and functioning as they buffer the land from
the impacts of climate change and provide
valuable ecosystem services…….Unfortunately, the
Mossel Bay coastline has been severely transformed
leaving few options for protection. The most serious
threats to these coastal corridors are coastal resort
and residential development, as well as invasive
alien plant invasion.” 2

This statement can be regarded as pointing to the
importance of retaining the remaining natural/
undeveloped areas on the Mossel Bay coastline.

The role of CBAs is described in the Biodiversity
Sector Plan,3 one part of this being to retain
connectivity/ecological corridors. Ecological
corridors support the long-term persistence of plant
and animal species and their ecological processes
(e.g. fire, pollination, seed dispersal) and enable
migration of species. In addition, corridors contribute
to the protection and preservation of Critical
Biodiversity Areas, or support rare or threatened
species. The following is noted:
“A landscape corridor may cover a variety of
habitats such as pristine fynbos vegetation and of
necessity, to ensure connectivity, may include
patches of disturbed and/or degraded habitats. If
such degraded, disturbed or old agricultural lands
are identified as components of a landscape
corridor, no further hardening of the surface should
be allowed, as this poses threats to the functioning
of the corridor.” 4

Whilst it has been argued in the Draft BAR that
biodiversity impacts would be insignificant as the
houses will be placed on timber supports such that
natural processes would continue beneath the
structures, this conclusion has not been scientifically
investigated. Furthermore, both the timber supports
and infrastructure (e.g. water supply, sewage
conveyance) constitute hard structures that would
need to be installed within the dune system, the
impact of which has not been thoroughly
investigated.

quoted the conclusion drawn by Eden GIS is not in
conflict with that in the Biodiversity Sector Plan. I
quote from the Eden GIS: “Generally, the climatic
regime of this section of the Mossel Bay has not
changed in the last 75 years or so, but the dune
systems have.  According to the evidence above
these significant changes to this section of the
greater Mossel Bay dunes have not been through
climatic or natural process affects, but through
human activity.  These effects are permanent for the
foreseeable future and cannot be undone or
managed to an original dynamic status.

Both the physical and biological changes over time
have resulted in a total collapse of the conservation
structure and function of the original dune system,
with this area having very little conservation value or
worthiness.  The artificial establishment of a new
beach profile, and therefore a physical change in
the original dune dynamics has resulted in a system
that now requires alternative forms of rehabilitation
and management to get it into a new natural state.
This state, however, will require continual ongoing
management”. According to the EAP the
conclusions are similar.

The area between the development and the high
water mark is proposed to retain this link.

Review confirms the findings.
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In conclusion, the EAP has failed to recognize the
importance of the CBA in maintaining biodiversity
pattern and process. The EAP has demonstrated a
poor understanding of the role and purpose of CBAs
and ecological corridors. Accordingly, serious doubt
is cast on the veracity of EAP’s assessment of the
site’s biodiversity / ecological sensitivity and the
associated impacts of the proposed development.

Specialist review has confirmed the findings and
recommendations of the BAR.

2.3 Inadequate identification of issues / concerns
requiring investigation to establish the
potential impacts of the project

The scoping component within the BAR process has
been wholly inadequate, with the following being
examples of inadequate identification of potentially
significant issues:
 Although the footprint of the project does not

extend to the Pansy Cove Estuary, this does not
mean that the proposed development will not
impact on this system. There is no indication in
the BAR documentation that an estuarine
ecologist was consulted on this issue. Since
natural systems are linked / inter-related, it is a
shortcoming to neglect to assess whether the
proposed development could impact on the
estuary, beach and dunes beyond the
development footprint.

 It is self-evident that visual impacts would be of
concern both to users of the coastline (e.g.
views across the beach and from the beach,
landwards) as well as to neighbours. In the BAR it
is stated that visual impacts will be minimised by
the fact that the buildings Economics will be
single storey with a flat roof. Notwithstanding,
they are to be located on timber supports so
that they site “on top” of the dune. There is no
information on the height of the buildings in the
Project Description or their impact on the views
from Erf 5217. Based on examples elsewhere
(e.g. architectural guidelines) it can be
expected that the houses could be some 4-5 m
high once placed on the poles, possibly even
higher. In any event, in the absence of a
scientific analysis of the visual impact (sight lines,
viewsheds etc.) the conclusions drawn about
the significance thereof may be regarded as
speculative.

Impact on the Pansy Cove Estuary has been
considered.

Consideration should be given to lining the edge of
the Pansy River against the southern flank of the
development. This is to protect the toe of the slope.

This has been considered which is why the stepped
flat roof proposal is given.  Additionally the dead of
sale agreement between Pansy Cove and Pansy
Villas, specifically states the following:  (4.2m height
restriction above the height of the existing road
levels. The height restriction was a specific
consideration attached by Pansy Cove (your clients)
on Pansy Villas (the applicant) when then
subdivided and sold them the property for their 22
group housing units.
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2.4 Inadequate description of service provision
and failure to assess the potential impacts of
service infrastructure

The BAR does not give any indication of how water
and sewerage is to be conveyed to and from the 22
units. It is stated that rain water tanks will be
incorporated5 into the design but no further
information is given.

The low rating of the impact of the development on
dune function is based on the assumption that the
units are elevated above the dunes on timber
supports and no other obstacles are located in the
dunes. This assessment does not account for any
pipes or tanks related to services. We submit that in
the circumstances the BAR should indicate precisely
what service infrastructure is necessary in order that
the full obstruction of the dunes can be appreciated
by the competent authority. For example, what is
the risk of sewage and other pipes being damaged
or exposed by the dynamic movement of the
dunes? What is the risk that pollution could result
from damaged pipes?

The BAR specifically indicates that the services will
connect to the existing infrastructure as the bulk
supply was installed when the main development
was done.

Additional information relating to the internal
services and the alternatives is included in the Final
Bar for clarity.

The preferred alternative for storm water is the use of
permeable pavers in accordance with the SUDS
system and narrower road (3.5m).

The preferred alternative for the roposed storm water
reticulation and alternatives and soakaways are
included in the final BAR and encourage seepage
into the natural system as compared to
concentration and runoff.

Main sewage reticulation is to be located within the
road with links from each units to be located
beneath the raised timber units, suspended to the
decks. Sewage will be taken to a pump station
adjacent to the road and units from where it is
pumped to the existing sewage reticulation network.
Pump station to be fitted with an alarm system to
ensure that any pump failure is detected before the
risk of spillage is encountered.  The capacity of the
system must allow for emergency storage in the
event of failure.

2.5 Alternatives inadequately addressed

There is barely any material dealing with alternatives
in the BAR. The BAR evaluates the so-called “no-go”
alternative in a single paragraph, stating that this
scenario would entail payment of compensation
because the Erf 5216 has been rezoned and
subdivided for 22 units of group housing. This is
incorrect. Compensation was available in terms of
section 34 the Environment Conservation Act where
limitations were placed on the use of property in
terms of that Act. The ECA does not govern the
granting of the authorisation sought by the applicant
and consequently section 34 does not apply to the
application.

In any event, our view is that the right or otherwise of
the owner to compensation for being prevented
from developing the land as he or she wishes is an
irrelevant factor in an environmental impact
assessment as it relates only to the financial position
of the developer.

Alternatives have been assessed in the process and
have been reviewed by the specialist.

The no-go alternative would impact on the rights of
the owners of the properties.  Compensation was not
indicated as being in terms of the Environmental
regulations and may need to be sought through
alternative measures, least of which could be from
the entity who sold the land and the municipality in
terms of the zoning rights.

The sales contract for the property contained
conditions which are binding on both Pansy Cove
and Pansy Villas.  The property was consolidated
and subdivided for the express purpose of the
development of Pansy Cove (your clients) and the
22 units of Pansy Villas with a specific height and
coverage and zoning restriction.
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Alternative uses for the site are identified as the
rezoning of the property for retail, commercial or
public use involving “beach front type facilities” such
as parking, braai, restaurants and entertainment
along the strip of coastline. These are discounted
seemingly on the sole basis that they are not
“favourable to neighbours”. While this may be a
factor to consider, this is not a basis for rejecting the
no-go alternative.

The purpose of assessing alternatives is to identify the
most environmentally appropriate option, which
may prove to be the “no go” alternative. The
relative environmental costs and benefits of
alternatives have not been adequately assessed. In
addition, alternatives have been put forward, when
in fact these are no more than mitigation measures
(e.g. technological and operational alternatives) to
reduce environmental impacts.

This treatment of alternative options is inadequate
and does not comply with the requirements of NEMA
and the Environmental Impact Assessment
Regulations, 2010. It is also implausible and appears
a disingenuous attempt to present the development
proposal as more desirable than it really is.

The assessment of alternatives is an important aspect
of the environmental impact assessment process.
The requirement that an applicant establish that a
development proposal is justifiable after a weighting
of its environmental costs and benefits there is a
fundamental part of ensuring that development is
environmentally sustainable.

As is pointed out in the Department of Environmental
Affairs and Tourism Guideline 5: Assessment of
Alternatives and Impacts (2006), the evaluation of
alternatives is important for ensuring the objectivity
of the process – without a description of objectives
and alternatives an EIA will usually just confirm a
chosen activity and the value of the assessment as
an input to decision-making may be compromised.

Section 24(4)(b) of NEMA:
(4) Procedures for the investigation, assessment and
communication of the potential consequences or
impacts of activities on the environment—
(b) must include, with respect to every application
for an environmental authorisation
and where applicable—
(i) investigation of the potential consequences or

Not only are they not favourable but they are
contrary to the purchase agreement.

Economic impact forms part of the impact
assessment in terms of the environment - which deals
with environmental, social and economics.

This alternative was not used as a reason for
rejecting the no-go - they are two different
alternatives.
Alternatives in terms of Environmental Affairs
guidelines (DEADP, October 2011) for assessment of
alternatives state specifically that the "Department
must take into account all relevant factors, which
may include, inter alia, …any feasible and
reasonable alternatives to the activity which are the
subject of the application and any feasible and
reasonable modifications or changes to the activity
that may minimise harm to the environment”

The Guidelines specifically indicate that alternatives
can include, location, activity, design or layout,
technology, demand, input, routing, schedule or
timing, scale and magnitude and the no-go
alternative. As such our consideration of design and
technology alternatives as well as the no-go
alternative is as required by the Guidelines.

The guidelines go on to state that "If, however, after
having identified and investigated alternatives, no
feasible and reasonable alternatives were found, no
comparative assessment of alternatives, beyond the
comparative assessment of the preferred alternative
and the option of not proceeding, is required during
the assessment phase.
.
The sales contract (September 2004) which
specifically indicates that Pansy Cove and Pansy
Villas would be developed in a particular manner
based on the approvals and that Pansy Villas would
consist of 22 units of 4.2m height above the existing
road with a servitude for beach access to Pansy
Cove residents as a condition of the consolidation
and subdivision of the original two erven 4332 and
4333 stands as ample proof that no other feasible or
reasonable alternatives could be entertained.

Alternatives are defined in the NEMA EIA Regulations
as “different means of meeting the general purpose
and requirements of the activity”. The two
alternatives assessed both meet the general purpose
and requirements of the activity with the preferred
alternative being the units raised on poles so as to
reduce the impact on the coastal zone which is the
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impacts of the alternatives to the activity on the
environment and assessment of the significance of
those potential consequences or impacts, including
the option of not implementing the activity;

The Environmental Impact Assessment Regulations,
2010 provide that alternatives must be assessed as
part of a basic assessment.

Regulation 22(2)(h) provides:
“A basic assessment report must contain all the
information that is necessary for the competent
authority to consider the application and to reach a
decision … and must include a description of any
identified alternatives to the proposed activity that
are feasible and reasonable, including the
advantages and disadvantages that the proposed
activity or alternatives will have on the environment
and on the community that may be affected by the
activity.”

Given the competent authority’s approach to the
site in the past and the recognition of the sensitivity
and dynamic nature of the dune system, it seems
most unlikely that approval would be given for the
abovementioned uses. In these circumstances, the
no-go alternative is an entirely plausible scenario
and we submit that proper consideration should
have been given to its ecological and logistical
implications.

activity "construction within 100m of the high water
mark of the sea" and "movement of more than 5m3
of sand within 100m of the high water mark of the
sea.

The fact that the "no-go" alternative would seriously
impact on the rights of the property and the
ownership and the approved zoning and sales
agreement (which is binding on both Pansy Cove
and Pansy Villas) as part of the original approval
which commenced prior to the coming into effect of
the environmental regulations (Commencement at
Pansy Cove locked in the commencement of Pansy
Villas as a 22 unit development on the portion of
land),

Given the factual status of the site, based on actual
assessment of the sensitivity and conservation value,
followed up by external review by a renowned Dune
Specialist, Prof Roy Lubke, the findings of the
assessment have been concurred with.   These
dunes are not significant due to the historic
disturbance of the entire dune field in order to
establish development on them including that of
your clients at Pansy Cove.  The system no longer
functions and with the information provided to the
competent authority, a decision can now be
reached as to the real status of the dunes and the
adequacy of the setback line proposed in order to
allow the approved development to continue.

2.6 Provision of factually incorrect information
regarding the section 24G application

A discussion on the section 24G application is
included in the Project Description in the BAR. This
draft BAR is in the public domain as required in terms
of the public participation provisions in the NEMA
2010 EIA Regulations. The necessity of a section 24G
application is questioned by Hilland.
The decision relating to the need for a section 24 G
application is incorrectly ascribed to the DEADP
when in fact it was the Western Cape High Court
which found in previous litigation concerning this site
that activity 1(f) identified in the EIA Regulations
made under the Environment Conservation Act, 73
of 19896 had been unlawfully commenced.7 If the
Applicant wishes to question this finding, it ought to
have done so via an appeal of that decision in the

With the information available to the applicants in
this instance, the decision of the High Court may be
taken on review and they reserve their right to do so.
DEADP however, have to take the facts into
account when going through a s24G rectification
application and their findings, and interpretation of
the "commencement" would need to be done in
terms of the circular 1/2013 as issued by DEADP.  In
accordance with that circular the commencement
of the development was entrenched at the time
that the first services and infrastructure were installed
for the greater development of which Pansy Cove
and Pansy Villas formed part and were zoned
General Residential.

However, the fact of the matter is that the 24G
process aims to rectify an unlawful commencement
- the EIR in terms of the 24G application has to assess
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High Court.

In addition, the manner in which the section 24G
matter is framed in the BAR, together with the fact
that the necessity for the section 24G application
has been questioned, detracts from the objectivity
of the report.

the actual impact of the activity that was
commenced with.

In this instance the difference between the Pansy
Cove development filling a hollow to erect a
boundary fence that they were bound to erect
based on the conditions of the agreement linked to
the consolidation and subdivision of the original two
properties (4332 and 4333), and the compacting of
that fill so that it would not need to be redone at the
time of building the access road to the approved
Pansy Villas.

It is the finding of the EIR on the S24G application
that in terms of impact on the environment, this
infilling of the hollow is of little significance to the
dune system which had already been totally
transformed through the approved development
and historic land uses.

There is no difference between filling the hollow to
erect a fence and compacting the fill in the same
hollow to allow for a road access that has already
been approved and was commenced with in terms
of the total development as approved prior to the
coming into effect of ECA.

DEADP will need to consider the impact when
evaluating the rectification application. They will
also need to take into account the commencement
as defined in terms of their circular and current
understanding of the term "commencement".

2.7 Application of section 63 of the Coastal
Management Act

2.7.1 Requirements of the Coastal Management
Act

We note that the BAR does not refer to the provisions
of Section 63 of the National Environmental
Management: Integrated Coastal Management
Act, 24 of 2008 (“the Coastal Management Act).
That section provides a list of factors which a
competent authority must take into account when
considering an application for authorisation of a
“coastal activity”. Section 63 applies to the decision
on this application. It provides:

(1) Where an environmental authorisation in terms of
Chapter 5 of the National Environmental
Management Act is required for coastal activities,
the competent authority must take into account
all relevant factors, including—

(a) the representations made by the applicant and
by interested and affected parties;

Zain Jumat – DEA&DP: Coastal Management Unit
are automatically registered as a State Department
on the proposal. The draft BAR and draft EIR has
been submitted to their Department.

The Coastal Management Unit supports the
preferred alternative.

Please see comment in the first paragraph of this
table and the original comment in Annexure 7.
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(c) whether coastal public property, the coastal
protection zone or coastal access land will be
affected, and if so, the extent to which the
proposed development or activity is consistent
with the purpose for establishing and protecting
those areas;

(d) the estuarine management plans, coastal
management programmes and coastal
management objectives applicable in the area;

(e) the socio-economic impact if the activity—
(i) is authorised;
(ii)is not authorised;

(f) the likely impact of the proposed activity on the
coastal environment, including the cumulative
effect of its impact together with those of existing
activities;

(g) the likely impact of coastal environmental
processes on the proposed activity; and

(h) the objects of this Act, where applicable.

(2) The competent authority may not issue an
environmental authorisation if the development
or activity for which authorisation is sought—

(a) is situated within the coastal protection zone and
is inconsistent with the purpose for which a
coastal protection zone is established as set out
in section 17;

(b) is situated within coastal access land and is
inconsistent with the purpose for which coastal
access land is designated as set out in section
18;

(c) is likely to cause irreversible or long-lasting
adverse effects to any aspect of the coastal
environment that cannot satisfactorily be
mitigated;

(d) is likely to be significantly damaged or
prejudiced by dynamic coastal processes;

(e) would substantially prejudice the achievement of
any coastal management objective;

or

(f) would be contrary to the interests of the whole
community.

The purpose of the coastal protection zone is
provided in section 178 which reads:

The coastal protection zone is established for
enabling the use of land that is adjacent to coastal
public property or that plays a significant role in a
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coastal ecosystem to be managed, regulated or
restricted in order to—

(a) protect the ecological integrity, natural
character and the economic, social and
aesthetic value of coastal public property;

(b) avoid increasing the effect or severity of natural
hazards in the coastal zone;

(c) protect people, property and economic
activities from risks arising from dynamic
coastal processes, including the risk of sea-
level rise;

(d) maintain the natural functioning of the littoral
active zone;

(e) maintain the productive capacity of the coastal
zone by protecting the ecological integrity of
the coastal environment; and

(f) make land near the seashore available to organs
of state and other authorised persons

for—
(i) performing rescue operations; or
(ii) temporarily depositing objects and materials

washed up by the sea or tidal waters.
2.7.2 Application to the development

We submit that several of the circumstances
identified in subsection 2 are triggered by the
development proposal. Those would surely
constitute the irreversible or long-lasting adverse
effects contemplated in section 63(2)(d). On this
basis, we would also question whether the
development proposal is consistent with the purpose
of the coastal protection zone provided
in section 17 of the Act, meaning that the
development may not, in terms of section 63(2)(b)
be authorised.

DEADP's: Coastal Management Unit supports the
preferred alternative.

Please see comment in the first paragraph of this
table and the original comment in Appendix G.

3. THE SECTION 24G APPLICATION
3.1.1 Environmental Impact Assessment Report

The applicant has submitted an environmental
impact assessment report (“the EIAR”) pursuant to
an application for rectification of its unlawful
commencement of the activity mentioned in item
1(d) of Schedule 1 of GN R. 1182 of 5 September
1997, which consisted in the infilling and compaction
of a hollow along the boundary between erf 5216
and erf 5217 in April of 2006.

As stated above, that this infilling constituted
unlawful commencement of a listed activity was
determined by the Western Cape High Court in the
Hartenbos case. The question turned on whether or
not the area of the infilling was “sensitive” to bring
the activity within the ambit of the relevant listed

The court case found that the authorities considered
it "sensitive" and as such it was deemed a listed
activity in terms of ECA. (road in an area considered
sensitive by the relevant authorities)
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activity which was the construction of a road in an
area which is regarded by the relevant competent
authority as “a sensitive area”. The application was
opposed by the Minister for Local Government,
Environmental Affairs and Development Planning in
the Western Cape (“the Minister”), as well as our
client. Evidence was adduced on behalf of both
respondents to establish that the area was one
which the competent authority regarded as
sensitive. The court found that this was indeed the
case.

Despite the characterisation of the area as sensitive,
less than two pages of the EIAR are taken up with
assessment of the impacts of this activity. It is stated
that the impact of infilling the hollow was
insignificant because the dune system was already
highly modified and no-longer functioned as a
coastal process. This is apparently indicated in the
February 2010 dune sensitivity report. This was
essentially the only finding contained in the EIAR
relating to environmental impacts. The EIAR indicates
that the activity has been completed and the
infilling is unlikely to be modified for the foreseeable
future. No rehabilitation or mitigation measures are
recommended.

In order to determine the actual impact of the
activity undertaken, the  sensitivity of the site has
been assessed by specialists in the field and is found
to not be sensitive due to the historic irreversible
damage already done to the system - as indicated
in the specialist reports and EIR.

This site specific information may have changed the
outcome of the court case had it been available at
the time.   It must be considered by DEADP in their
review of the S24G application.

The infilling of the hollow was insignificant and would
have occurred and taken place in any event for the
Pansy Cove development boundary fence.  Filling
the hollow for the fence or filling it for a future road
has makes no difference to the end result - a filled in
hollow in a totally modified dune system.
The site is currently stable, the fence is in place and
there is no potential for change.  There is no need to
rehabilitate or mitigated anything unless Pansy Cove
would like to remove their boundary fence and
reinstate the dune hollow that extended up to the
foundations of their block of flats in this area.

3.1.2 EIAR does not meet the requirements of
section 24G(1)

In our view the EIAR submitted by the applicant is a
wholly inadequate basis on which to exercise the
discretion conferred by section 24G(2) of NEMA. The
power to issue an environmental authorisation in
terms of section 24G(2)(b) of NEMA is conditional on
compliance with section 24G(1) of NEMA.

Section 24G(1) provides:

(1) On application by a person who has committed
an offence in terms of section 24F (2) (a) the
Minister, Minister of Minerals and Energy or MEC
concerned, as the case may be, may direct the
applicant to—

(a) compile a report containing—

(i) an assessment of the nature, extent,
duration and significance of the
consequences for or impacts on the
environment of the activity, including the
cumulative effects;

(ii) a description of mitigation measures
undertaken or to be undertaken in

This is included.
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respect of the consequences for or
impacts on the environment of the
activity;

(iii) a description of the public participation
process followed during the course of
compiling the report, including all
comments received from interested and
affected parties and an indication of
how issues raised have been addressed;

(iv) an environmental management
programme; and

(b) provide such other information or undertake
such further studies as the Minister or MEC,
as the case may be, may deem
necessary.

There has not been any assessment of the
cumulative impacts of the activity and only a
superficial assessment of the impacts. The fact that
environmental authorisation was given for the Pansy
Cove development on erf 5217 is relied on to relieve
the Applicant of any obligations to mitigate the
effects of the unlawful commencement. In fact, the
activities authorised by the other environmental
authorisation were approved on an entirely different
property. It was not an inevitability following from
that authorisation that infilling would occur on erf
5216 as the applicant suggests and given the
variable nature of the coastal environment, the fact
that the infilling occurred at a point which was not
contemplated by the relevant environmental
authorisation may well have been significant.

Furthermore, evidence adduced on behalf of the
Minister in the abovementioned application showed
that further infilling would at that stage be required
because the compacted area was eroding. We
attach in support of this assertion an extract from the
deponent on behalf of the Minister as “Annex A”.
There is no mention of this fact in the BAR or the EIAR.

In the circumstances, the information provided in the
EIAR does not meet the requirements of section
24G(1).

No mitigation is necessary, the site has been
stabilized for the fence and no further actions have
been taken or need to be undertaken.

Public participation is ongoing.

The EMP is included in the full development, for the
rectification on its own no additional environmental
management is required.

The information and studies that have informed the
BAR have informed the EIR for rectification, the two
processes have expressly been undertaken
simultaneously so that there can be no confusion.

The only cumulative impact is one of the whole area
being historically modified for development and
most of the development having already been
undertaken.

The contractual condition of Pansy Cove was such
that they had to erect a boundary palisade fence
and that in order to do so they had to fill the hollow
that commenced at the base of the foundations of
the block of flats and extended under the fence line
and onto the neighbouring property.

Further infilling will be required when and if the
development application for the 22 units is
approved and can continue.  Until such time it is of
no concern should the coastal dune processes result
in the hollow eroding or not.

3.1.3 Application of section 63 of the Coastal
Management Act

We respectfully emphasise the position that section
63 of the Coastal Management Act applies to this
application.

The fact that an applicant seeking to rectify an
unlawful commencement in terms of section 24G is
not required to obtain authorisation for component

Zain Jumat – DEA&DP: Coastal Management Unit
are automatically registered as a State Department
on the proposal. The draft BAR and draft EIR has
been submitted to their Department. The Coastal
Management Unit supports the preferred alternative.
Please see comment in the first paragraph of this
table and the original comment in Annexure 7.
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activities which were listed after the
commencement does not mean that section 63 –
which commenced in 2008 after the unlawful infilling
- will not apply to the decision on this application.

This will not amount to retrospective application
because section 63 operates where an
environmental authorisation is granted in terms of
Chapter 5 of NEMA. This includes a decision to issue
an environmental authorisation in terms of section
24G(2) of NEMA.
4. CONCLUSION

For the reasons set out above, our client does not
support the development of erf 5216.
Development within the sensitive dune system on this
property is not desirable.

Furthermore, the BAR that has been submitted with
the application is deficient in several important
respects. Specifically:
 it fails to properly address biodiversity impacts;
 it is inconsistent with the findings of past studies

on the dunes in the area and the position of the
environmental authorities in the past;

 it does not assess all components of the
development relating to service provision;

 it contains factually incorrect information about
the need for a s24G application; and

 it fails to assess alternatives.

Finally, our view is that the development cannot be
authorised in terms of the provisions of section 63(2)
of the Coastal Management Act.

As regards the EIAR submitted as part of the section
24G application, the impacts associated with the
unlawful infilling have not been assessed and
accordingly the requirements of section 24G(1) have
not been complied with.

Your client's (Pansy Cove) original consolidation and
subdivision application is contractually bound to the
General Residential development of Pansy Villas
consisting of 22 units limited to 4.2m height above
the existing road and with a servitude access to the
beach for Pansy Cove.

No development takes place with the "sensitive
dune system" as clearly indicated by the specialist
reports and the specialist review.

The BAR:

addresses all the biodiversity impacts,

has assessed the actual situation taking into account
the historic transformation which has impacted on
the dune system as a whole.

All services are provided by the local authority
through the development linking to the services
originally set out for the development as part of the
larger development whole which included Pansy
Cove and Pansy Villas.

Contains no factually incorrect information relating
to the s24G application

Has assessed all the reasonable and feasible
alternatives as required.

Coastal Management support the development.

All the relevant impacts have been assessed for the
s24G application.

Calvin van Wijk – Heritage Western Cape – 30 April 2013 and 03 May 2013
30 April 2013: I wish to confirm that I discussed your
Notification of intent to Develop (NID) and Draft BAR

Noted.



31
HilLand Environmental MOS16/694/03

Public Participation Report Proposed development of Pansy Villas Erf 5216 Mossel
Bay

submitted for the property above. Unfortunately
your application is incomplete in the following
respects which were pointed out to you in our
conversation, amongst others:
1. Neither the NID nor the Draft BAR makes any

reference to heritage matters at all. The onus is
on the applicant to supply Heritage Western
Cape with sufficient information to make an
informed decision, in this case a comment.

As HWC refuses to comment on draft BAR
documents in terms of NEMA without a NID, a NID
was submitted with the draft BAR attached to HWC
for comment in terms of NEMA. In the NID the "other
triggers" box is specifically ticked and in the cover
letter comment from your department is asked, in
terms of the NEMA EIA regulations.  The activity itself
does not trigger the Heritage regulations as the
subdivisions for the 22 units are already in place so
building on each erf will not trigger the regulations.

2. It is well-known that the south coast of the
Western Cape is rich in archaeological heritage
resources of significance.

As indicated in the draft BAR (attached to the NID) -
the site has been historically totally transformed
through the entire dune system having been levelled
with bulldozers prior to 1957.  This would in our minds
render any aspects of heritage value worthless and
out of context.  Undertaking a HIA on this site which
is totally transformed, has already been subdivided
into 22 portions for the purpose of building 22 units,
would appear to be unnecessary in the context of
the regulations.

The rate of change over time is clearly indicated in
the aerial photographs below and is reported on in
the specialist reports within the draft BAR as well as
within the Entech 1997 report which accompanied
the original application for development of the
entire area.

The following is an extract from the Diaz Beach
Development Coastal Impact Study of the proposed
development dated May 1997 done by Entech
Consultants (Pty) Ltd:

Stocks and Stocks Development (Pty) Ltd in
association with Hartkorp were granted permission
by the Mossel Bay Municipality to develop a 60ha
coastal site, known as Diaz beach. Entech were
contacted to undertake a study to determine the
potential impacts of the development on the
coastal and near shore environment.

The Diaz beach site is approximately 60 ha in size of
which some 30 ha will be developed in total and
10ha is reserved for the future use by Mossgas.

According to the Report the coastal dune system
along the eastern border of the site is not well
developed and is extensively altered by human
activities. Many of the dune tops are flattened,
planted with lawn grass or overgrown with exotics,
while most of the footpaths across the dunes shows
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signs of erosion.

Eight available aerial photographs from 1940 to 1991
are included in this report and a brief description is
given for each photograph.

 Plate 1940
In 1940 a well established active dune system was
found at Diaz Beach. There were substantial
blow-outs towards the southern section of the
site. These could be either natural or as a result of
impacts from farming activities. A cleared area,
indicating a possible farming areas is visible
running down the middle of the site in a
north/south direction. The main road to George
as well as the railway line had been constructed
by this stage. There were no industry in the area,
with most activities being of a farming nature.

 Plate 1957
By 1957 a 1000m by 250m wide area of the dunes
had been flattened.

 Plate 1968
By 1968 the dunes had been partly re-vegetated
and roads have been built through the site. Some
sand mining activities are apparent in the
Tweekuilen River bed. The construction of the oil
tanks north of the Tweekuilen river had
commenced by this stage.

 Plate 1974
The caravan park has been laid out and some
lawn planting has occurred on the northern
section of the site.

 Plate 1980
Further lawns areas are planted and roads
constructed on the southern section of the site.
The dunes are showing signs of physical erosion
from the land side, ie. People traffic causing
deep blow-outs.

 Plate 1987
By 1987 the caravan park and laws in the
southern section of the site are well established.

 Plate 1989
The situation is similar to 1987, except that some
concrete and brick stairs ways have been built.

 Plate 1991
The situation is again similar to 1989 except that
24 holiday chalets have been built in the middle
of the site close to the sea. Also note the
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extensive growth in residential development in
the catchment of the Pansy River between 1974
and 1991.

The Diaz beach development site, has over the
years been dramatically impacted and altered,
leading to its present day degraded state.

Furthermore, the site is situated on a slope which
may have visual impacts.

Please note that the existing Pansy Cove flats
development lies immediately behind the Pansy Villa
site.  The Pansy Villas are stepped, flat roof units with
supporting poles on the sea side in order to allow the
dune to move freely beneath them.  Pansy Cove
development consists of large blocks of flats (see
Google image attached).  It is highly unlikely that the
Pansy Villas will create any visual impact within the
surrounding built up environment.  They will only be
visible to first floor flats, who will see a stepped
facade with flat roof. The height restriction of 4.2m
above the height of the existing road was set as a
contractual restriction in the consolidation and
subdivision of the Pansy Cove and Pansy Villa sales
contract.

I would therefore strongly advise that you obtain the
written comments of Heritage Mossel, a
conservation body registered with Heritage Western
Cape, and which it obliged to consult with, as well
as getting a suitably qualified and experienced
heritage practitioner to assist with the completion of
the NID form. These will considerably speed up the
process and save you costs.

Based on the above clarification, we therefore feel
that the request for a HIA consisting of
archaeological studies, an assessment of the built
environment, comments from the Mossel Bay
Conservation Foundation and the appointment of a
heritage practitioner to assist with the completion of
the NID form, should be reconsidered due to the
fact that the entire area is impacted by historical
human activity, does not trigger the Heritage Act
activities and any visual impacts will be insignificant
in relation to the surrounding built environment.
Please see full response letter to Heritage Western
Cape dated 16 May 2013 attached in Annexure 7.

03 May 2013: Heritage Western Cape is in receipt of
your NID for the above matter, dated 18 February
2013. You are hereby notified that, Heritage Western
Cape requires an HIA consisting of; Archaeological
studies, and assessment of the built environment and
comments from the Mossel Bay Conservation
foundation.

Ronny Nyuka – Heritage Western Cape – 06 June 2013
Your application was taken to Archaeology,
Palaeontology and Meteorites committee Meeting
yesterday the committee wants to know if there was
any Archaeological assessment done before
earthworks in 1991. If so can you please forward this
to HWC.

To the best of our knowledge it is not known if an
Archaeological assessment done before earthworks
in 1991. With reference to our letter dated 16 May
2013 it is noted that the site has been historically
totally transformed through the entire dune system
having been levelled with bulldozers prior to 1957,
therefore we feel, undertaking a HIA on this site
which is totally transformed, and already been
subdivided into 22 portions for the purpose of
building 22 units, would appear to be unnecessary in
the context of the regulations.

Ronny Nyuka – Heritage Western Cape – 13 June 2013
Heritage Western Cape is in receipt of your NID for
the above matter dated 18 February 2013. You are
hereby notified that this application was seen by

Archaeological statement was undertaken and the
findings were as follows:
No traces of archaeological sites, including shell
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HWC Archaeological Palaeontology and Meteorites
committee on 05 June 2013. The recommendation
by the committee was to request an Archaeological
Statement on the potential impact on
archaeological resources on affected areas.

middens were seen in the affected area though a
few, potentially anthropogenic, fragments of marine
shell were noted in the vicinity of the wooden
staircase.  Numerous shell middens occur along this
stretch of coast where this author has seen several
shell layers eroding out of the frontal dune in the
Little Brak River area.  It cannot be ruled out that
shell midden materials and human remains lie buried
in the dune sands in the proposed development
area.
Because no significant archaeological resources
were identified in the affected area, it is
recommended that no further heritage related
investigations are necessary. It is strongly
recommended, however, that archaeological
monitoring should be conducted by a professional
archaeologist during vegetation clearing and
earthmoving activities associated with the
construction phase of the development.  This will
avoid or minimize negative impact on sub surface
archaeological or human remains.  It is
recommended that archaeological monitoring
should be written into the Construction
Environmental Management Plan for the proposed
residential development of Pansy Villas on Erf 5216.
Apart from this, and from an archaeological
perspective, there are no objections to the
authorisation of the proposed activity.

4.2 Final Basic Assessment Report (2013-2014)

The final Basic Assessment Report (BAR) was made available for public review and comment. I&APs had a
21-day comment period (21 November - 11 December 2013) to submit comment on this proposal. All
additional comments received within this 21-day comment period were included in the final BAR submitted
to the Department of Environmental Affairs & Development Planning (DEA&DP) for review and decision
making.

LIST OF INTERESTED & AFFECTED PARTIES (I&APs)

The direct adjacent neighbouring property owners (Annexure 1, Figure 1) were all notified of the 21 day
registration period, as well as of the need to register as I&APs.

Besides the authorities, only Registered I&APs have been notified of the draft BAR.

The following parties submitted comment on the Final BAR (21 November- 11 December 2013):

State Departments:

 Department of Health (No comment received)
 Department of Environmental Affairs and Development Planning:
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Marine and Coastal Management (No comment received)

Organs of State

 CapeNature (No comment received)
 Mossel Bay Municipality: Director: Development and Planning (No comment received)
 Mossel Bay Municipality: Director: Technical Services (No comment received)
 Mossel Bay Municipality: Environmental Officer (No comment received)
 Heritage Western Cape (No comment received)

NGO’s

 Mossel Bay Environmental Partnership (No comment received)
 Mossel Bay Municipality: Ward Councilor (No comment received)
 Botsoc (No comment received)

Registered I&AP’s

 Kelly-Jane Poe - Oyster Bay Reserve (No comment received)
 Cullinan & Associates – On behalf of Pansy Cove Body Corporate (Comment submitted)
 Nick and Gail Walker (No comment received)
 ATKV Resort Hartenbos and Chairman Hartenbos Conservancy (No comment received)
 Mr. Kobus Oosthuizen – Te Waterkant Woonstelle 22 & 27 (No comment received)
 Madie Sauerman and SF Sauerman – Te Waterkant Woonstelle (No comment received)
 Francois Potgieter – Owner of a unit at Pansy Cove (No comment received)

Comment received on the 21 day Final BAR period of 21 November 2013 – 11 December 2013:

Greg Daniels and Jane Blomkamp – Cullinan & Associates Inc  on behalf of the body corporate of the Pansy
Cove Sectional Title Scheme– 11 December 2013

1. INTRODUCTION
We act for the body corporate of the Pansy Cove
Sectional Title Scheme (“Pansy Cove”) which is a
complex of holiday apartments established on Erf
5217 Hartenbos which borders Erf 5216 Hartenbos
(the site of the proposed development, referred to
as “the property”) on its north-western boundary.
Pansy Villas Homeowners Association (“the
Applicant”) has applied for rectification in terms of
Section 24G(1) of the National Environmental
Management Act 107 of 1998 (“NEMA”) as well as
for an environmental authorisation for listed activities
which are triggered by the Applicant’s development
proposal on the property. The Applicant has also
applied for exemption from certain requirements of
the
Environmental Impact Assessment Regulations
(“EIA”) 2010 published under NEMA.

Coastal shores are recognised as sensitive,
vulnerable and highly dynamic areas that require
specific

The following response to the comment received by
Cullinan & Associates on behalf of Pansy Cove is as
follows:

Various issues were raised covering the following
aspects

1. Introduction
There is an explanation of the fact that Cullinan
Associates represent the owners of Pansy Cove
on erf 5217.  That the application is for
rectification and authorisation and that
application for exemption from advertising the
decision has been made. They refer to their
earlier comments and to the fact that in their
opinion there are material errors.  We will address
these as they arise under their headings below.
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attention in management and planning
procedures.1

This comment addresses issues arising from the Final
Basic Assessment Report (“FBAR”) submitted for the
Pansy Villas Development on Erf 5216, and also the
Final Environmental Impact Assessment Report
(“FEIAR”) in respect of the unlawful commencement
of earthworks for the construction of a road in a
sensitive area on the north-western border of the
property.

We previously submitted comments on behalf of
Pansy Cove on the draft basic assessment report
and draft EIA report. Our comment in this document
must be read with the comments submitted on the
draft reports as those comments were not
adequately addressed by HilLand Environmental,
the Environmental Assessment Practitioners (“the
EAP”).  In this report we consider the material errors
made by the EAP and the specialists; comment on
the FBAR; discuss important miscellaneous matters;
and provide concluding remarks.

2. MATERIAL ERRORS
On the basis of these material errors alone the
competent authority should not grant environmental
authorisation as these errors may affect the
outcome of the matter.

2.1 Independence of the EAP and the specialists
The EAP proceeds from the view that no
environmental authorisation is required, as the
construction activities for the proposed
development were carried out at the time our
client’s (Pansy Cove) complex was built. Therefore,
according to the EAP, no further authorisations are
required under NEMA. The EAP’s argument is that this
development was part of a phased development
and when one phase commenced all of the
activities from the other phases also commenced.

According to the EAP, the proposed development
has already obtained land use planning
authorisation in terms of the Land Use Planning
Ordinance 15 of 1985 (“LUPO”) and the respective
sub-divided properties have already been registered
in the Surveyor-General’s office. The EAP then states
further that if environmental authorisation is not
granted in terms of NEMA then the applicant would
be entitled to compensation. This is not correct.

First, in the Oudekraal Estates2 matter the Court
stated that “the exploitation of property rights is
always constrained by such laws as exist at the time

2. Material errors

2.1. Independence of the EAP and specialists
They contend that the EAP has proceeded from
the view that no authorisation is required.  This is
not correct, we have simply highlighted the fact
that in accordance with DEADP's circular 1 of 2013,
the activity is part of a larger phased development
which commenced prior to the regulations and as
such it could be concluded that no authorisation is
required.  However, obviously the Final BAR is the
end point of the NEMA authorisation process, so
the application for rectification and authorisation is
in process and being applied for.

Should authorisation not be granted the material
rights of the property owners to their property will
have been affected and will need to be taken into
account.  Whether or not compensation would be
payable is irrelevant as that would be subject of a
different process or application.  What is of
importance is that the constitutional rights of the
property owners would have been affected.

The assessment of the site has taken the site
specifics into account and the undertaking of the
process by the EAP has taken all relevant factors
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that they are sought to be implemented”.
Accordingly, and has been held by the Western
Cape Court in the Hartenbos matter which
judgment relates to this property and has been
attached by the EAP, the High Court held that
environmental authorisation was indeed
required for the unlawful commencement of
earthworks for the eventual construction of an
internal road for the Property. NEMA and the list of
activities apply to the proposed development. We
brought this to the EAPs attention in our comments
on the draft reports.

Furthermore, the Constitutional Court in Maccsand
held that each sphere of government must exercise
the power within its own competence, that if more
than one approval is required and approval is
obtained from one organ of state and the other
organ of state refuses approval it does not mean
that the first decision is vetoed, and that there is no
conflict when this occurs.3 The Constitutional Court
confirmed the principle in Wary Holdings (Pty) Ltd vs
Stalwo (Pty) Ltd and Another4 (which was decided
before Maccsand) when it held that it is possible for
one sphere of government to grant its authorisation
and for another sphere of government to refuse
authorisation – all relating to the same development.
This is so as each sphere of government considers
the matter from their respective points of view. This is
allowed for in our constitutional dispensation.

2 Oudekraal Estates (Pty) Ltd and the City of Cape
Town and Others SCA (Case No. 41/2003) at
paragraph 42 at p28.
3 Maccsand (Pty) Ltd and the City of Cape Town
and Others [2012] ZACC 7, at paras 47, 48 and 50.
4 [2008] ZACC 12 at para 80.

The fact that the property may have land use
planning approval does not mean that the
competent authority must grant it environmental
authorisation in terms of NEMA. The application must
be considered on its merits taking into account all of
the relevant factors. Differently put, the Applicant
has one authorisation and is not necessarily entitled
to an authorisation in terms of NEMA too. If NEMA
environmental authorisation is refused, no
compensation would be payable in these
circumstances. As mentioned above, the fact that
environmental authorisation was required in these
circumstances was pointed out to the EAP in the
comments that we submitted on the draft reports.
Notwithstanding those comments the application
has proceeded on this incorrect understanding of
the law with the consequence that the requirements

into account in assessment of the site and the
activities under consideration. As independent
assessment practitioners we have considered and
assessed all the circumstances of the site, including
the fact that the entire area has been totally
transformed, the potential impact on the
remaining section of dunes and the aspects that
can be implemented to mitigate the impacts of
the proposed activities to be undertaken. The "no-
go" alternative has been considered as part of the
assessment process.



38
HilLand Environmental MOS16/694/03

Public Participation Report Proposed development of Pansy Villas Erf 5216 Mossel
Bay

of the National Environmental Management and the
Environmental Impact Assessment Regulations, 2010
have not been complied with.
The EIA Regulations, 2010 states that “independent”
means:
“in relation to an EAP or a person compiling a
specialist report or undertaking a specialised process
or appointed as a member of an appeal panel,
means—…
(b) that there are no circumstances that may
compromise the objectivity of that EAP or person in
performing such work.”5 (emphasis added)

The EAP and the specialists proceed from the
erroneous view that some type of development is
permissible on the property because of the land use
planning authorisation that was granted. This then
informs their entire approach to the matter with the
EAP compounding the error by stating that
compensation would be required if environmental
authorisation is refused. The EAP’s and the specialists
view that because the land use planning
authorisation was issued environmental authorisation
must follow, if not, then compensation must be paid,
are circumstances that compromise their objectivity.
This is so as all of those draft reports as well as the
subsequent reports use the land use planning
authorisation to justify NEMA approval. Differently
put, the EAP and the specialists failed to consider
properly the environmental impacts of the proposed
development. What they did was to proceed from
the point of view that the development must take
place on the property - therefore the proposed
development is acceptable. They sought to mitigate
the impact of the proposed development instead of
first determining whether the environmental impacts
of the proposed development are acceptable. The
impact of this event in law is material and it is a
ground of review in terms of the Promotion of
Administrative Justice Act, 3 of 2000. This may also
explain why the nogo option was not adequately
considered. This has fundamentally compromised
their objectivity.

Alternatively, the development has not been subject
to assessment in the manner required by section
24(1) of NEMA. Specifically, the potential
consequences for or impacts on the environment of
the development have not been considered,
investigated, assessed and reported on. The report
has merely assessed what might be done to mitigate
adverse environmental effects. This failure makes
any environmental authorisation for the
development vulnerable to review on the ground
that a mandatory and material procedure or
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condition prescribed by the empowering provision
was not complied with.

2.2 Dune specialist
Professor R A Lubke, a Dune and Coastal Ecology
Consultant was appointed to review the history of
the area; examine the present status and advise on
the way forward on sound environmental lines; to
undertake a site visit; to assess the degree to which
the property has been degraded by human activity;
to review the reports and concepts produced by
various consultants with respect to the potential
environmental impacts; and to produce a report
summarising these findings.6 However, the Report
appears to have been drafted “in order to alleviate
the unsatisfactory situation that has prevailed on this
proposed development.”7 The unsatisfactory
situation is the lawful requirement of obtaining NEMA
approval. In Professor Lubke’s 5-page report only
two pages discuss the state of the natural
vegetation and dune system with one of those
pages being taken up with photographs. Professor
Lubke also re-states the erroneous legal view that
Pansy Villas forms part of the original development
approval which included Pansy Cove, then the
development had already commenced prior to the
Environment Conservation Act8 and therefore the
proposed development does not require
environmental authorisation as it is part of a phased
development which had already commenced.

Above, we have already indicated why this mistake
of law has resulted in the EAP’s and other specialists
objectivity being compromised. The Professor’s
mistake in law coupled with his approach of
investigating the alleviation of the unsatisfactory
situation that has prevailed compromises the
Professor’s objectivity too. This is so as the report was
not prepared in order to address the concerns
relating to the environmental impacts of the
proposed development but rather to ensure that the
applicant obtains environmental authorisation by
alleviating “the unsatisfactory situation”. The
Professor then uses the

6 Report on the Proposed Site for the Development of Pansy Villas, Erf 5216,

Mossel Bay, June 2013 at p1.

7 Page 1.

8 73 of 1989.

information and conclusions reached in the previous
reports to hold that there is limited erosion potential
of the sand from the beach, that there is very little
chance of erosion, and that it is desirable to allow
the dune system to reform naturally following the

2.2. Dune specialist
Cullinan and Associates' view on the understanding
and applicability of commencement differ from that
of DEADP's view as expressed in the Circular 1 of
2013. They feel that Professor Lubke's report and
conclusions are "tainted".  Professor Lubke visited the
site, reviewed the reports and came to his
conclusions. This assessment of the site and review of
the reports was based on the facts of the site, the
environmental situation on site and the status of the
site in terms of commencement.

The risk to the owners when developing in a coastal
zone is standard practice.  The coastal engineering
report highlights that the risk of erosion at this site is
low.
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development. The Professor then recommends,
among other things, that as the site is close to the
high-water mark, the owners must bear the
responsibility for any danger associated with building
on the site and that a setback line from the high
water mark should be established and temporarily
demarcated. No development should be allowed
on the south of the demarcation line, i.e. closer to
the shore.

It seems that Professor Lubke was not happy with the
proposed setback line and proposed that another
one be established or determined. In our view it is
important that this be done first before approval for
the development is granted, if at all. This is so as it
would affect the development and any potential
future claims relating to climate change or storm
damage.

The Professor, much like the other reports, recognises
that the site is close to the high water mark but then
places the responsibility for any dangers associated
with building on the site on the owners. This
approach cannot be supported. The Professor and
the specialist whose reports he reviewed are of the
view that coastal erosion or the effects of climate
change are unlikely to be felt or experienced on the
property. That is their professional views. The situation
is different from the scenario proposed to be
adopted by the City of Cape Town. There the City’s
research and reports indicate that the area is more
than likely to be affected by sea-level rise, but if a
person insisted on building in that area then that
person does so at his or her own risk. In this matter
the specialists are of the view that the property will
not be affected but that the owners should bear the
responsibility if the dangers associated with building
on the site do occur. If the property is safe and it
turns out not to be so then, as professionals, they
must suffer the consequences of their professional
views on coastal erosion and the effects of sea-level
rise on the property because people acted on their
advice. They cannot say the area is safe and then
attempt to escape liability by placing the risks on the
property owners.

The Professor’s report does not add any useful
information to the assessment. The Professor relies
largely on the information previously provided and
his short site visit to the property. As previously
pointed out, the specialist proceeds on the basis
that a development on the property must take
place given the existing land use planning
authorisation, the Professor then repeats their
mistake in law and relied upon those reports. The
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conclusions drawn by the Professor are tainted.

2.3 Coastal setback lines
In our comments on the draft reports we have
referred to the previous rezoning and sub-division
conditions that were attached to the September
1997 approval.9 In that approval the conditions
noted that the dunes have very high conservation
value, the dune area and two estuaries must be
zoned and protected as conservation areas, and
that the coastline is physically highly sensitive and an
appropriate (60m minimum) setback line for
development must be scientifically determined in
order to allow for adequate recovery of vegetation
on existing frontal dunes.10 Notwithstanding those
conditions, a setback line of approximately 20m is
being proposed now. We have already highlighted
our concerns with the reports on which that
assessment is based and that the report by Professor
Lubke does not provide further assistance in
determining an appropriate setback line. In fact,
Professor Lubke’s report calls for the determination of
a setback line.

We request that the competent authority determines
or commissions studies to assist in determining the
costal setback line for the area. No decision should
be made until the coastal setback line has been
successfully determined.

3. FBAR
Below we consider the FBAR.

3.1 Evaluation of site sensitivity and critical
biodiversity area (“CBA”)
The evaluation of the site sensitivity, impact on dune
function and inadequate motivation for disregarding
the CBA status were referred to in the comments on
the draft BAR. Those comments remain of concern
here and have not been addressed in the FBAR.
Accordingly, we refer the competent authority to
sections 2.1 and 2.2 of the comments on the draft
BAR. Again, as previously mentioned, the EAP
speculates as to why the area was included as a
CBA. This is unacceptable. It is not appropriate for
the EAP to speculate as to the reasons why the area
was included into the CBA. A factual enquiry is
required.

9 See previous comments on the draft BAR at p4.

10 Conditions 8.4, 8.7 and 8.10 as referred to at p4 of the Comments on the draft

BAR.

3.2 Proposed layout of units
Professor Lubke concludes that because of the lower

2.3. Coastal setback lines
Once again Cullinan and Associates fail to
recognise that the dunes referred to in the original
conditions of approval relate to the sensitive dunes
to the south of the Pansy Cove estuary.  These are
not the dunes on which the development is
approved.

The coastal setback for the property is proposed at
25m on the beach side and 20m on the estuary side.

DEADP's determination of a coastal setback line has
not been done for this area and hence needs to be
informed by the coastal engineering specialist
report.

3. FBAR

3.1. Evaluation of the site sensitivity and CBA
The concerns raised in the draft BAR have all been
addressed and commented on in the final BAR and
the comment and response tables contained in the
public participation section of the final BAR.

The CBA status of the area comes from the Mossel
Bay CBA's mapping for which there are no attribute
tables, that is to say that there is no published data
as to the reasoning for the status indicated.  The
CBA mapping has not been adopted and our
speculation as to the reasoning is included in the
reporting.

3.2. Proposed layout of units
Cullinan and Associates disregard the opinions
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position of the property he believes that the units will
not obtrude into the view of the flats located behind
the property. Professor Lubke is a Dune and Coastal
Ecology Consultant and is not a visual impact
assessor so he has no experience in this field and his
comments on this aspect should not be considered.

Furthermore, the EAP could very easily have
provided visual aids indicating where the units are
going to be situated on the properties and what the
view from the ground floor of the Pansy Cove flats
would look like once the units are constructed. The
EAP failed to do this. This must be considered.

3.3 Need and desirability
The EAP fails to address the issue of whether the
proposed land use should occur at that site, but
refers to the previously approved land use planning
authorisation and the need of the 22 individual
property owners who to date have not been able to
exercise their rights to their property.11 As mentioned
before, development is always subject to the law as
applicable at the time the development is sought to
be implemented. Furthermore, the High Court has on
previous occasions expressed the view that
environmental concerns are matters that may arise
later when there are environmental concerns with
regard to the implementation of the proposed
project but that this approach is acceptable.

The fact that land use planning authorisation may
have been granted and the property owners now
seek to exercise their right is irrelevant when
considering the environmental impacts of what is
being proposed. The competent authority is required
to consider the environmental impacts of the
proposed development notwithstanding any other
authorisations and then to decide the matter
accordingly.

The EAP and by implication the Applicant has failed
to establish that the proposed development is
needed and desirable in terms of time and place.
There is no material dealing with whether additional
holiday accommodation units are required in the
area and, if so, whether they should be placed on

relating to the potential visual impact of the units.
However they fail to confirm that the Pansy Cove
and Pansy Villa sales agreement specifically restricts
Pansy Villas to a 4.2m height restriction above that
of the existing road for the 22 General Residential
units.  The visual impact has already been set at the
time of the development planning.  As such this is a
contractual issue between the two parties and
cannot be changed at this stage.

It would appear to be that the whole aim of the
comments on the process is to obstruct the
development of these 22 units so as to "retain" the
"beach front appearance" of Pansy Cove flats.
Should Pansy Cove wish to retain the "Open Space
Appearance" of the General Residential 22 units
between themselves and the sea they should
consider purchasing the properties to retain their
own open space and then zoning and managing
the properties as they would like them.

3.3. Need and desirability
Cullinan and Associates imply that the needs of the
22 owners of the properties to their property are
being considered to the exclusion of the land use
consideration and then in the next instance allege
that the EAP has not considered the "material
dealing with whether additional holiday
accommodation units are required in the area".  By
implication the owners have already expressed their
need and desire to build their homes in this area.
The properties are bought and paid for (R15 000
000.00) for the 22 General Residential erven - the
properties are all owned and zoned for General
Residential and as such the need and desirability
from a planning perspective has been established.
The planning authorities designated the area for
General Residential and the flattening of the entire
dune system in the 1950's saw the end of the natural
functioning of the dune system.
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the dunes. For this reason alone, the report is an
inadequate basis for decision-making.

11 FBAR at 36.

3.4 The Coastal Management Act
Section 63 of the National Environmental
Management: Integrated Coastal Management
Act12 has been in force for some time and was
referred to in our comments on the draft BAR. The
EAP fails to appreciate the significance of the
Coastal Management Act, its effect on the
development and the appropriate competent
authority, and omits reference to it in the legal
section on the FBAR. The competent authority to
consider the application is the National Minister and
not the provincial department.

3.5. Comments and response report
There is no indication that the comments that were
made on the draft BAR were considered or
accepted in the FBAR. This is so as there is no
comment and response report which usually
accompanies a Basic Assessment Report. Regulation
22(2)(o) and (q) of the EIA Regulations, 2010 states
that the BAR must include any representations and
comments received in connection with application
and any responses by the EAP to those
representations, comments and views. It is not clear
to us if the EAP has considered any of the comments
and responses that we made on the draft BAR.
However, it appears that those comments were not
taken into account on the BAR although there is
some reference to it in the section 24G application
documentation. The failure by the EAP to consider or
respond adequately to those comments in the BAR is
a significant flaw in the public participation process
and, furthermore, amounts to noncompliance with
the EIA Regulations, 2010.

4. MISCELLANEOUS
In this section we highlight numerous concerns that
we have with the FBAR.

4.1. The Services Report
The Services Report provided by the EAP is
misleading. It appears that it was completed by the
Municipality when in fact this is not so. This impression
is created because the municipality’s logo is
included on the front cover page. However, from
the information provided in the report it is clear that
it was not done on behalf of the Municipality and
there is no indication in that report that the
Municipality supports the conclusions reached by
the author of that Report.

3.4. Coastal Management Act
DEADP's Coastal Management Unit have
considered the NME:CMA and have supported the
proposed activities.

3.5. Comments and response report
Cullinan and Associates allege that their comments
on the Draft BAR have not been addressed.  Please
see the Public Participation Report section of the
Final BAR and the comments and responses table
that addressed each and every comment raised.

4. Miscellaneous

4.1. Services report
A Services report is a report done by a consultant
indicating the status and available supply.  The
municipality have confirmed the supply for the
development to connect to the services that were
set up as part of the original development proposal.

Beach access and management is implied that it
will not take place due to the potential use by
holiday makers.  It must be pointed out that each
home will not have access to the beach from their
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12 Act 24 of 2008.

Accordingly, the competent authority should satisfy
itself that the Mossel Bay Municipality is prepared to
provide the municipal services as described in the
Services Report.

It is also not clear how the height restriction is going
to be enforced or to ensure that persons occupying
the units minimise damage to the dunes by using the
appropriate dune access points and not straying all
over the dunes thereby causing blow outs. The EAP
indicates that it is likely the properties are going to
be used as holiday accommodation. The most likely
scenario is that the properties will be rented out to a
variety of disinterested persons in the future. This
makes it very difficult to enforce and to ensure that
the access points are adhered to as one would be
dealing with multiple property owners and numerous
short-term lessees (holidaymakers).

4.2. Signatures of EAP
There is no signature at the end of the FBAR as
provided on the EAP’s website indicating that the
EAP has signed off on this or that the EAP is
independent. This must be addressed by the EAP.

5. THE EXEMPTION APPLICATION
The EAP has also made an application to be
exempted from advertising, if at all, when the
authorisation is granted by the competent authority.
In our view it is not acceptable to grant that
exemption. Firstly, the area is known as a holiday
destination and it is likely that holidaymakers would
be visiting the area if authorisation is granted. It is
important that those holidaymakers (who may be
the owners of the property) be informed of the
environmental authorisation.

Secondly, the EAP previously motivated that the
period for comments should be extended so as to
allow holidaymakers to comment but now wants to
be exempted from the requirements to advertise the
environmental authorisation on the same basis.

Thirdly, regulation 10 and Chapter 7 of the EIA
Regulations, 2010 that deal with appeals make it
clear that a right of appeal is available to all
interested and affected parties and not only to
registered interested and affected parties. For these
reasons the application and the EAP should not be
exempted from complying with placing a notice in
the newspaper notifying parties of the proposed
development (if authorisation is ever granted).

front veranda due to the design.  The owners and
users of Pansy Villas will make use of the same
walkway and beach access that is used by all the
holiday short term rental users of Pansy Cove. Height
restrictions are contained in the sales agreement
and will be managed by the municipal planning
department during plan approval stage.

4.2. Signature of EAP
The Final BAR as submitted is signed.

5. Exemption application
Cullinan and Associates obviously disagree with the
proposed exemption from advertising.  All registered
parties would be informed of the decision. The
exemption application is in line with the standard
exemption considerations by DEADP.  If the
exemption is not granted an advertisement will be
required. DEADP have yet to consider the
exemption.
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Furthermore, it is also human nature that persons only
become involved when a matter is critical, about to
be implemented or finalised. An advertisement that
the proposed development was granted
environmental authorisation might alert interested
and affected parties who were not inclined to get
involved in the EIA process but who would now like
to do so.

6. CONCLUDING REMARKS
The reports prepared by the EAP and the specialists
proceed on the basis that as land use planning
approval has been granted in terms of LUPO that
environmental authorisation must to be granted as
well. Accordingly, the EAPs and specialists failed to
consider the environmental impacts of the proposed
development in an objective manner and in
accordance with the mandatory requirements of
NEMA. The role of an EAP and specialists are to
provide the competent authority with objective
information which the authority can use in order to
base its decision on. The information provided by the
EAP and specialists are not objective, the objectivity
of the EAP and specialists have been compromised,
and the information is incomplete and therefore
may not be relied upon by the competent authority.

We request that the competent authority calls for a
specialist review of all the information provided by
the EAP and the specialists and that as part of that
specialist review a setback line should also be
determined. In other words, the factual information
on which to base a setback line should be
determined as part of the specialist review process.
In that specialist review information on the critical
biodiversity of the area should also be assessed
given that the area was incorporated into a CBA
and the EAP’s views as to the reason why it was
incorporated is speculative.

We have pointed out in our comments on the draft
BAR that the reports are wholly unacceptable and
not compliant with the requirements of NEMA and
the EIA Regulations, 2010. The FBAR and the 24G
application fail to address any of the concerns
previously raised. The information provided for a
development in the coastal area (which is a sensitive
environment) is wholly inadequate. Furthermore, the
application was submitted to the incorrect authority
and must be submitted to the correct competent
authority. The comments made in that report remain
valid here and must be considered together with
these comments.

For the reasons mentioned above, the competent

6. Concluding remarks
Planning approval status of the application is given
as is the fact that it is part of a larger phased
development that has commenced.  Cullinan and
Associates appear to want this fact to be ignored.
The EAP and specialist studies have considered the
site with all its past and current management
actions. The proposed activities (construction within
100m of the high water mark of the sea) as well as
the no-go alternative have been considered and a
design alternative that will limit the impact on the
remaining dune system is proposed. The authorities
will consider all the information at their disposal and
will make their decision accordingly. Cullinan and
Associates view is that the activity should not be
authorised, a view that is not supported by any site
specific evidence other than that they wish to retain
the area between their clients and the sea as
undeveloped.
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authority should not grant the proposed
development environmental authorisation.

GREGORY DANIELS

DEADP rejected the report based on the following:

 access issue not yet resolved (s24G issue) - rectification approval or identify and describe an
alternative access to the proposed development.

 information regarding the objectives of the CBA and how this was taken into account in the
assessment of the proposed development.

 A signed declaration for the specialist report compiled by Prof RA Lubke.

5 AMMENDED FINAL BAR (2016)

Due to the s24G process on the access road, its Environmental Authorisation and subsequent Appeal and
the final s24G Appeal Environmental Authorisation, the process for the Environmental Authorisation of the 22
units was suspended pending the outcome of the appeal decision in order to resolve the access issue.

The access road has been approved in terms of the s24G EA and the subsequent Appeal s24G EA (see
attached in Appendix E).

This Amended Final BAR 2016 now includes the findings of the Appeal decision to authorise the access road
and subsequent more detailed design of the units and services for the 22 units as well as the information
pertaining to the CBA's as requested.

Numerous attempt were made to contact Pansy Cove HOA in order to set up a meeting to discuss
amendments to the Final Bar. The final communication from the Pansy Cove HOA is that the Trustees of the
Board are mandated to comment on the proposal and that they will only do so on receipt of the Amended
Final BAR 2016, as such the report will be submitted to the HOA for comment via the Trustees duly
represented by Pieter Swanepoel. Please see Annexure 11: Summary of Correspondence with Pansy Coves
2016

As such Final Amended Basic Assessment Report is now available for a period of 30 days for comment (17
October - 16 November 2016) after which the comments and report will be submitted to DEADP for final
consideration in terms of NEMA.

LIST OF INTERESTED & AFFECTED PARTIES (I&APs)

Besides the authorities, only Registered I&APs have been notified of the Final Amended BAR.

Copies of the Final Amended BAR and request for comment were submitted to the following parties:

State Departments:

 Department of Health - Manie Abrahams
 Department of Environmental Affairs and Development Planning:

Marine and Coastal Management – Ieptieshaam
 Department of Agriculture, Forestry and Fisheries – Cobri Vermeulen

Organs of State

 CapeNature Benjamin Walton, Colin
Fordham
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 Mossel Bay Municipality: Director: Development and Planning Carel Venter
 Mossel Bay Municipality: Director: Technical Services D. Naidoo
 Mossel Bay Environmental Officer Warren Manuel
 Heritage Western Cape Zwelibanzi Shiceka,

Andrew September

NGO’s

 Mossel Bay Environmental Partnership Vicky – Lyn Keet
 Mossel Bay Municipality: Ward Councilor P. Terblanche
 BotSoc Lucretia vd Walt

Registered I&AP’s

 Kelly-Jane Poe - Oyster Bay Reserve
 Pieter Swanepoel – On behalf of Pansy Cove Body Corporate
 Nick and Gail Walker
 ATKV Resort Hartenbos and Chairman Hartenbos Conservancy
 Mr. Kobus Oosthuizen – Te Waterkant Woonstelle 22 & 27
 Madie Sauerman and SF Sauerman – Te Waterkant Woonstelle
 Francois Potgieter – Owner of a unit at Pansy Cove

6 CONCLUSION

The public participation process has highlighted that all the issues and concerns up to date have been
dealt with in the draft BAR, final BAR and final amended BAR.

 The biggest concern relating to the potential for future beach erosion due to storm
surges and sea level rise has been confirmed as not being of high significance.

 The dune system has been historically totally modified and is not possible to restore
to its original system functioning due to historic development and irreparable
damage.  The area proposed for development is not sensitive.

 The area between the units and the high water mark will be retained for coastal
processes and will be rehabilitated to ensure a fully functional coastal hummock
and primary dune ecosystem.

 The proposal to raise the units on timber poles allows the build up and movement of
sand beneath them undisturbed - this retains a minor hummock and primary dune
system between the units and the high water mark.

 The Pansy Cove development inland of the property has always anticipated the
construction of 22 units on the approved and subdivided General Residential
property.  This was a condition of the original subdivision contract. There is no
change to this and the restriction in height is in accordance with the contractual
requirement to be limited to 4.2m height restriction above the existing height of the
road.  This was the visual impact linked to the original approval of both
developments (Pansy Cove and Pansy Villas).


