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1. INTRODUCTION  

We act for the body corporate of the Pansy Cove Sectional Title Scheme (“Pansy Cove”) which is a complex 

of holiday apartments established on Erf 5217 Hartenbos which borders Erf 5216 Hartenbos (the site of the 

proposed development, referred to as “the property”) on its north-western boundary.   

 

Pansy Villas Homeowners Association (“the Applicant”) has applied for rectification in terms of Section 

24G(1) of the National Environmental Management Act 107 of 1998 (“NEMA”) as well as for an 

environmental authorisation for listed activities which are triggered by the Applicant’s development 

proposal on the property.  The Applicant has also applied for exemption from certain requirements of the 

Environmental Impact Assessment Regulations (“EIA”) 2010 published under NEMA. 

 

Coastal shores are recognised as sensitive, vulnerable and highly dynamic areas that require specific 

attention in management and planning procedures.1 

 

This comment addresses issues arising from the Final Basic Assessment Report (“FBAR”) submitted for the 

Pansy Villas Development on Erf 5216, and also the Final Environmental Impact Assessment Report 

(“FEIAR”) in respect of the unlawful commencement of earthworks for the construction of a road in a 

sensitive area on the north-western border of the property. 

 

We previously submitted comments on behalf of Pansy Cove on the draft basic assessment report and draft 

EIA report.  Our comment in this document must be read with the comments submitted on the draft reports 

as those comments were not adequately addressed by HilLand Environmental, the Environmental 

Assessment Practitioners (“the EAP”). 

 

In this report we consider the material errors made by the EAP and the specialists; comment on the FBAR; 

discuss important miscellaneous matters; and provide concluding remarks. 

 

2. MATERIAL ERRORS  

On the basis of these material errors alone the competent authority should not grant environmental 
authorisation as these errors may affect the outcome of the matter. 

                                           
1 S2(4)(r) 
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2.1 Independence of the EAP and the specialists  

The EAP proceeds from the view that no environmental authorisation is required, as the construction 

activities for the proposed development were carried out at the time our client’s (Pansy Cove) complex was 

built. Therefore, according to the EAP, no further authorisations are required under NEMA.  The EAP’s 

argument is that this development was part of a phased development and when one phase commenced all 

of the activities from the other phases also commenced. 

 

According to the EAP, the proposed development has already obtained land use planning authorisation in 

terms of the Land Use Planning Ordinance 15 of 1985 (“LUPO”) and the respective sub-divided properties 

have already been registered in the Surveyor-General’s office.  The EAP then states further that if 

environmental authorisation is not granted in terms of NEMA then the applicant would be entitled to 

compensation.  This is not correct. 

 

First, in the Oudekraal Estates2 matter the Court stated that “the exploitation of property rights is always 

constrained by such laws as exist at the time that they are sought to be implemented”.  Accordingly, and 

has been held by the Western Cape Court in the Hartenbos matter which judgment relates to this property 

and has been attached by the EAP, the High Court held that environmental authorisation was indeed 

required for the unlawful commencement of earthworks for the eventual construction of an internal road 

for the Property.  NEMA and the list of activities apply to the proposed development.  We brought this to 

the EAPs attention in our comments on the draft reports. 

 

Furthermore, the Constitutional Court in Maccsand held that each sphere of government must exercise the 

power within its own competence, that if more than one approval is required and approval is obtained from 

one organ of state and the other organ of state refuses approval it does not mean that the first decision is 

vetoed, and that there is no conflict when this occurs.3  The Constitutional Court confirmed the principle in 

Wary Holdings (Pty) Ltd vs Stalwo (Pty) Ltd and Another4 (which was decided before Maccsand) when it held 

that it is possible for one sphere of government to grant its authorisation and for another sphere of 

government to refuse authorisation – all relating to the same development. This is so as each sphere of 

government considers the matter from their respective points of view.  This is allowed for in our 

constitutional dispensation. 

 

                                           
2 Oudekraal Estates (Pty) Ltd and the City of Cape Town and Others SCA (Case No. 41/2003) at paragraph 42 at p28. 
3 Maccsand (Pty) Ltd and the City of Cape Town and Others [2012] ZACC 7, at paras 47, 48 and 50. 
4 [2008] ZACC 12 at para 80. 
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The fact that the property may have land use planning approval does not mean that the competent 

authority must grant it environmental authorisation in terms of NEMA.  The application must be considered 

on its merits taking into account all of the relevant factors.  Differently put, the Applicant has one 

authorisation and is not necessarily entitled to an authorisation in terms of NEMA too.  If NEMA 

environmental authorisation is refused, no compensation would be payable in these circumstances.   

 

As mentioned above, the fact that environmental authorisation was required in these circumstances was 

pointed out to the EAP in the comments that we submitted on the draft reports.  Notwithstanding those 

comments the application has proceeded on this incorrect understanding of the law with the consequence 

that the requirements of the National Environmental Management and the Environmental Impact 

Assessment Regulations, 2010 have not been complied with.  

 

The EIA Regulations, 2010 states that “independent” means: 

 

 “in relation to an EAP or a person compiling a specialist report or undertaking a specialised process or 

 appointed as a member of an appeal panel, means— 

 … 

 (b)  that there are no circumstances that may compromise the objectivity of that EAP or person in performing 

such work.”
5
 (emphasis added) 

 

The EAP and the specialists proceed from the erroneous view that some type of development is permissible 

on the property because of the land use planning authorisation that was granted.  This then informs their 

entire approach to the matter with the EAP compounding the error by stating that compensation would be 

required if environmental authorisation is refused.  The EAP’s and the specialists view that because the land 

use planning authorisation was issued environmental authorisation must follow, if not, then compensation 

must be paid, are circumstances that compromise their objectivity.  This is so as all of those draft reports as 

well as the subsequent reports use the land use planning authorisation to justify NEMA approval.  

Differently put, the EAP and the specialists failed to consider properly the environmental impacts of the 

proposed development.  What they did was to proceed from the point of view that the development must 

take place on the property - therefore the proposed development is acceptable. They sought to mitigate the 

impact of the proposed development instead of first determining whether the environmental impacts of the 

proposed development are acceptable.  The impact of this event in law is material and it is a ground of 

                                           
5 Section 1. 
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review in terms of the Promotion of Administrative Justice Act, 3 of 2000.  This may also explain why the no-

go option was not adequately considered.  This has fundamentally compromised their objectivity.   

 

Alternatively, the development has not been subject to assessment in the manner required by section 24(1) 

of NEMA. Specifically, the potential consequences for or impacts on the environment of the development 

have not been considered, investigated, assessed and reported on. The report has merely assessed what 

might be done to mitigate adverse environmental effects. This failure makes any environmental 

authorisation for the development vulnerable to review on the ground that a mandatory and material 

procedure or condition prescribed by the empowering provision was not complied with.  

 

2.2 Dune specialist 

Professor R A Lubke, a Dune and Coastal Ecology Consultant was appointed to review the history of the 

area; examine the present status and advise on the way forward on sound environmental lines; to 

undertake a site visit; to assess the degree to which the property has been degraded by human activity; to 

review the reports and concepts produced by various consultants with respect to the potential 

environmental impacts; and to produce a report summarising these findings.6  However, the Report appears 

to have been drafted “in order to alleviate the unsatisfactory situation that has prevailed on this proposed 

development.”7  The unsatisfactory situation is the lawful requirement of obtaining NEMA approval.  In 

Professor Lubke’s 5-page report only two pages discuss the state of the natural vegetation and dune system 

with one of those pages being taken up with photographs.  Professor Lubke also re-states the erroneous 

legal view that Pansy Villas forms part of the original development approval which included Pansy Cove, 

then the development had already commenced prior to the Environment Conservation Act8 and therefore 

the proposed development does not require environmental authorisation as it is part of a phased 

development which had already commenced. 

 

Above, we have already indicated why this mistake of law has resulted in the EAP’s and other specialists 

objectivity being compromised.  The Professor’s mistake in law coupled with his approach of investigating 

the alleviation of the unsatisfactory situation that has prevailed compromises the Professor’s objectivity 

too.  This is so as the report was not prepared in order to address the concerns relating to the 

environmental impacts of the proposed development but rather to ensure that the applicant obtains 

environmental authorisation by alleviating “the unsatisfactory situation”.  The Professor then uses the 

                                           
6 Report on the Proposed Site for the Development of Pansy Villas, Erf 5216, Mossel Bay, June 2013 at p1. 
7 Page 1. 
8 73 of 1989. 
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information and conclusions reached in the previous reports to hold that there is limited erosion potential 

of the sand from the beach, that there is very little chance of erosion, and that it is desirable to allow the 

dune system to reform naturally following the development.  The Professor then recommends, among 

other things, that as the site is close to the high-water mark, the owners must bear the responsibility for any 

danger associated with building on the site and that a setback line from the high water mark should be 

established and temporarily demarcated.  No development should be allowed on the south of the 

demarcation line, i.e. closer to the shore.  

 

It seems that Professor Lubke was not happy with the proposed setback line and proposed that another one 

be established or determined.  In our view it is important that this be done first before approval for the 

development is granted, if at all.  This is so as it would affect the development and any potential future 

claims relating to climate change or storm damage. 

 

The Professor, much like the other reports, recognises that the site is close to the high water mark but then 

places the responsibility for any dangers associated with building on the site on the owners.  This approach 

cannot be supported.  The Professor and the specialist whose reports he reviewed are of the view that 

coastal erosion or the effects of climate change are unlikely to be felt or experienced on the property.  That 

is their professional views.  The situation is different from the scenario proposed to be adopted by the City 

of Cape Town.  There the City’s research and reports indicate that the area is more than likely to be affected 

by sea-level rise, but if a person insisted on building in that area then that person does so at his or her own 

risk.  In this matter the specialists are of the view that the property will not be affected but that the owners 

should bear the responsibility if the dangers associated with building on the site do occur.  If the property is 

safe and it turns out not to be so then, as professionals, they must suffer the consequences of their 

professional views on coastal erosion and the effects of sea-level rise on the property because people acted 

on their advice.  They cannot say the area is safe and then attempt to escape liability by placing the risks on 

the property owners. 

 

The Professor’s report does not add any useful information to the assessment.  The Professor relies largely 

on the information previously provided and his short site visit to the property.  As previously pointed out, 

the specialist proceeds on the basis that a development on the property must take place given the existing 

land use planning authorisation, the Professor then repeats their mistake in law and relied upon those 

reports.  The conclusions drawn by the Professor are tainted. 
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2.3 Coastal setback lines 

In our comments on the draft reports we have referred to the previous rezoning and sub-division conditions 

that were attached to the September 1997 approval.9  In that approval the conditions noted that the dunes 

have very high conservation value, the dune area and two estuaries must be zoned and protected as 

conservation areas, and that the coastline is physically highly sensitive and an appropriate (60m minimum) 

setback line for development must be scientifically determined in order to allow for adequate recovery of 

vegetation on existing frontal dunes.10  Notwithstanding those conditions, a setback line of approximately 

20m is being proposed now.  We have already highlighted our concerns with the reports on which that 

assessment is based and that the report by Professor Lubke does not provide further assistance in 

determining an appropriate setback line.  In fact, Professor Lubke’s report calls for the determination of a 

setback line. 

 

We request that the competent authority determines or commissions studies to assist in determining the 

costal setback line for the area.  No decision should be made until the coastal setback line has been 

successfully determined. 

 

3. FBAR 

Below we consider the FBAR. 

3.1 Evaluation of site sensitivity and critical biodiversity area (“CBA”) 

The evaluation of the site sensitivity, impact on dune function and inadequate motivation for disregarding 

the CBA status were referred to in the comments on the draft BAR.  Those comments remain of concern 

here and have not been addressed in the FBAR.  Accordingly, we refer the competent authority to sections 

2.1 and 2.2 of the comments on the draft BAR.  Again, as previously mentioned, the EAP speculates as to 

why the area was included as a CBA.  This is unacceptable.  It is not appropriate for the EAP to speculate as 

to the reasons why the area was included into the CBA.  A factual enquiry is required.   

 

                                           
9 See previous comments on the draft BAR at p4. 
10 Conditions 8.4, 8.7 and 8.10 as referred to at p4 of the Comments on the draft BAR. 
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3.2 Proposed layout of units 

Professor Lubke concludes that because of the lower position of the property he believes that the units will 

not obtrude into the view of the flats located behind the property.  Professor Lubke is a Dune and Coastal 

Ecology Consultant and is not a visual impact assessor so he has no experience in this field and his 

comments on this aspect should not be considered.   

 

Furthermore, the EAP could very easily have provided visual aids indicating where the units are going to be 

situated on the properties and what the view from the ground floor of the Pansy Cove flats would look like 

once the units are constructed.  The EAP failed to do this.  This must be considered. 

 

3.3 Need and desirability 

The EAP fails to address the issue of whether the proposed land use should occur at that site, but refers to 

the previously approved land use planning authorisation and the need of the 22 individual property owners 

who to date have not been able to exercise their rights to their property.11  As mentioned before, 

development is always subject to the law as applicable at the time the development is sought to be 

implemented.  Furthermore, the High Court has on previous occasions expressed the view that 

environmental concerns are matters that may arise later when there are environmental concerns with 

regard to the implementation of the proposed project but that this approach is acceptable. 

 

The fact that land use planning authorisation may have been granted and the property owners now seek to 

exercise their right is irrelevant when considering the environmental impacts of what is being proposed.  

The competent authority is required to consider the environmental impacts of the proposed development 

notwithstanding any other authorisations and then to decide the matter accordingly. 

 

The EAP and by implication the Applicant has failed to establish that the proposed development is needed 

and desirable in terms of time and place.  There is no material dealing with whether additional holiday 

accommodation units are required in the area and, if so, whether they should be placed on the dunes.  For 

this reason alone, the report is an inadequate basis for decision-making. 

 

                                           
11 FBAR at 36. 
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3.4 The Coastal Management Act 

Section 63 of the National Environmental Management: Integrated Coastal Management Act12 has been in 

force for some time and was referred to in our comments on the draft BAR.  The EAP fails to appreciate the 

significance of the Coastal Management Act, its effect on the development and the appropriate competent 

authority, and omits reference to it in the legal section on the FBAR.  The competent authority to consider 

the application is the National Minister and not the provincial department. 

 

3.5. Comments and response report 

There is no indication that the comments that were made on the draft BAR were considered or accepted in 

the FBAR.  This is so as there is no comment and response report which usually accompanies a Basic 

Assessment Report.  Regulation 22(2)(o) and (q) of the EIA Regulations, 2010 states that the BAR must 

include any representations and comments received in connection with application and any responses by 

the EAP to those representations, comments and views.  It is not clear to us if the EAP has considered any of 

the comments and responses that we made on the draft BAR.  However, it appears that those comments 

were not taken into account on the BAR although there is some reference to it in the section 24G 

application documentation.  The failure by the EAP to consider or respond adequately to those comments in 

the BAR is a significant flaw in the public participation process and, furthermore, amounts to non-

compliance with the EIA Regulations, 2010.  

 

4. MISCELLANEOUS  

In this section we highlight numerous concerns that we have with the FBAR. 

 

4.1. The Services Report 

 

The Services Report provided by the EAP is misleading.  It appears that it was completed by the Municipality 

when in fact this is not so.  This impression is created because the municipality’s logo is included on the 

front cover page.  However, from the information provided in the report it is clear that it was not done on 

behalf of the Municipality and there is no indication in that report that the Municipality supports the 

conclusions reached by the author of that Report. 

 

                                           
12 Act 24 of 2008. 
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Accordingly, the competent authority should satisfy itself that the Mossel Bay Municipality is prepared to 

provide the municipal services as described in the Services Report. 

 

It is also not clear how the height restriction is going to be enforced or to ensure that persons occupying the 

units minimise damage to the dunes by using the appropriate dune access points and not straying all over 

the dunes thereby causing blow outs.  The EAP indicates that it is likely the properties are going to be used 

as holiday accommodation.  The most likely scenario is that the properties will be rented out to a variety of 

disinterested persons in the future.  This makes it very difficult to enforce and to ensure that the access 

points are adhered to as one would be dealing with multiple property owners and numerous short-term 

lessees (holidaymakers). 

 

4.2. Signatures of EAP 

There is no signature at the end of the FBAR as provided on the EAP’s website indicating that the EAP has 

signed off on this or that the EAP is independent. This must be addressed by the EAP. 

 

5. THE EXEMPTION APPLICATION 

_________________________________________________________________________________________ 

The EAP has also made an application to be exempted from advertising, if at all, when the authorisation is 

granted by the competent authority.  In our view it is not acceptable to grant that exemption.  Firstly, the 

area is known as a holiday destination and it is likely that holidaymakers would be visiting the area if 

authorisation is granted.  It is important that those holidaymakers (who may be the owners of the property) 

be informed of the environmental authorisation.   

 

Secondly, the EAP previously motivated that the period for comments should be extended so as to allow 

holidaymakers to comment but now wants to be exempted from the requirements to advertise the 

environmental authorisation on the same basis.   

 

Thirdly, regulation 10 and Chapter 7 of the EIA Regulations, 2010 that deal with appeals make it clear that a 

right of appeal is available to all interested and affected parties and not only to registered interested and 

affected parties.  For these reasons the application and the EAP should not be exempted from complying 

with placing a notice in the newspaper notifying parties of the proposed development (if authorisation is 

ever granted).  Furthermore, it is also human nature that persons only become involved when a matter is 
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critical, about to be implemented or finalised.  An advertisement that the proposed development was 

granted environmental authorisation might alert interested and affected parties who were not inclined to 

get involved in the EIA process but who would now like to do so. 

 

6. CONCLUDING REMARKS 

The reports prepared by the EAP and the specialists proceed on the basis that as land use planning approval 

has been granted in terms of LUPO that environmental authorisation must to be granted as well.  

Accordingly, the EAPs and specialists failed to consider the environmental impacts of the proposed 

development in an objective manner and in accordance with the mandatory requirements of NEMA.  The 

role of an EAP and specialists are to provide the competent authority with objective information which the 

authority can use in order to base its decision on.  The information provided by the EAP and specialists are 

not objective, the objectivity of the EAP and specialists have been compromised, and the information is 

incomplete and therefore may not be relied upon by the competent authority. 

 

We request that the competent authority calls for a specialist review of all the information provided by the 

EAP and the specialists and that as part of that specialist review a setback line should also be determined.  

In other words, the factual information on which to base a setback line should be determined as part of the 

specialist review process.  In that specialist review information on the critical biodiversity of the area should 

also be assessed given that the area was incorporated into a CBA and the EAP’s views as to the reason why 

it was incorporated is speculative.   

 

We have pointed out in our comments on the draft BAR that the reports are wholly unacceptable and not 

compliant with the requirements of NEMA and the EIA Regulations, 2010.  The FBAR and the 24G 

application fail to address any of the concerns previously raised.  The information provided for a 

development in the coastal area (which is a sensitive environment) is wholly inadequate.  Furthermore, the 

application was submitted to the incorrect authority and must be submitted to the correct competent 

authority.  The comments made in that report remain valid here and must be considered together with 

these comments. 

 

For the reasons mentioned above, the competent authority should not grant the proposed development 

environmental authorisation. 
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DATED at CAPE TOWN on this 11th Day of November 2013.  

 

GREGORY DANIELS 


